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INSPECTOR GENERAL AUDIT OF HEALTH
CARE FINANCING ADMINISTRATION
FINANCIAL STATEMENTS

THURSDAY, JULY 17, 1997

HOUSE OF REPRESENTATIVES,
CoMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON HEALTH,
Washington, DC.
The Subcommittee met, pursuant to notice, at 11:08 a.m., in
room 1100, Longworth House Office Building, Hon. Bill Thomas
(Chairman of the Subcommittee) presiding.
[The advisories announcing the hearing follow:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
July 3, 1997
No. HL-14

Thomas Announces Hearing on
Inspector General Audit of Health Care
Financing Administration Financial Statements

Congressman Bill Thomas (R-CA), Chairman, Subcommittee on Health of the
Committee on Ways and Means, today announced that the Subcommittee will hold
a hearing on the Inspector General of the Department of Health and Human Serv-
ices’ (HHS) Report on the Financial Statement Audit of the Health Care Financing
Administration (HCFA). The hearing will take place on Thursday, July 17, 1997, in
the main Committee hearing room, 1100 Longworth House Office Building, begin-
ning at 10:00 a.m. The Report will be released to the public at the time of the hear-
ing.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from invited witnesses only. However, any individual or organization
not scheduled for an oral appearance may submit a written statement for consider-
ation by the Committee and for inclusion in the printed record of the hearing.

BACKGROUND:

The Office of the Inspector General of the HHS recently completed its first full-
scale audit of the HCFA Medicare financial statements and accounting procedures,
as required by the Chief Financial Officers Act of 1990 and the Government Man-
agement Reform Act of 1994. The audit found that HCFA has a 14-percent error
rate in paying Medicare fee-for-service claims, amounting to $23 billion in net an-
nual payments that were made improperly during fiscal year 1996.

The Inspector General, June Gibbs Brown, will testify at the hearing on her re-
view of the first year audit of HCFA's financial statements. With expenditures of
approximately $300 billion, assets of $175 billion and liabilities of $50 billion, HCFA
is the largest component of HHS. Because of the high-risk nature of health insur-
ance reimbursement, the Office of Inspector General undertook a comprehensive re-
view of claim expenditures including medical records review. This is the first time
that a statistically valid national error rate for fee-for-service claims has ever been
developed.

In announcing the hearing, Chairman Thomas stated: “During the 104th Con-
gress, the House conducted the first-ever financial and operational audit of the
House of Representatives. We kept our word by auditing our books and developing
programs to save money and improve efficiency. We need to make sure that HCFA
is similarly accountable to the taxpayers. The Inspector General’s audit shows that
billions of dollars are being wasted every year by Medicare because of fraud, abuse,
shoddy accounting practices, and improper payments. | believe the American people
would benefit from a full public airing of the Inspector General’s findings and hope
we can work together to address these problems, as well as assuring Medicare bene-
ficiaries and taxpayers that Medicare funds are being spent in the most prudent and
cost-effective manner possible, in accordance with sound accounting principles.”



FOCUS OF THE HEARING:

The hearing will examine the details of the Inspector General’s audit, focusing on
the magnitude and cause of the incorrect payments made by HCFA. It will also
focus on the accounting and financial reporting problems uncovered by the Inspector
General.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit at least six (6) single-space legal-size copies of
their statement, along with an IBM compatible 3.5-inch diskette in ASCII DOS Text
format only, with their name, address, and hearing date noted on a label, by the
close of business, Thursday, July 31, 1997, to A.L. Singleton, Chief of Staff, Commit-
tee on Ways and Means, U.S. House of Representatives, 1102 Longworth House Of-
fice Building, Washington, D.C. 20515. If those filing written statements wish to
have their statements distributed to the press and interested public at the hearing,
they may deliver 200 additional copies for this purpose to the Subcommittee on
Health office, room 1136 Longworth House Office Building, at least one hour before
the hearing begins.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written statement
or exhibit submitted for the printed record or any written comments in response to a request
for written comments must conform to the guidelines listed below. Any statement or exhibit not
in compliance with these guidelines will not be printed, but will be maintained in the Committee
files for review and use by the Committee.

1. All statements and any accompanying exhibits for printing must be typed in single space
on legal-size paper and may not exceed a total of 10 pages including attachments. At the same
time written statements are submitted to the Committee, witnesses are now requested to submit
their statements on an IBM compatible 3.5-inch diskette in ASCII DOS Text format.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. A witness appearing at a public hearing, or submitting a statement for the record of a pub-
lic hearing, or submitting written comments in response to a published request for comments
by the Committee, must include on his statement or submission a list of all clients, persons,
or organizations on whose behalf the witness appears.

4. A supplemental sheet must accompany each statement listing the name, full address, a
telephone number where the witness or the designated representative may be reached and a
topical outline or summary of the comments and recommendations in the full statement. This
supplemental sheet will not be included in the printed record.

The above restrictions and limitations apply only to material being submitted for printing.
Statements and exhibits or supplementary material submitted solely for distribution to the
Members, the press and the public during the course of a public hearing may be submitted in
other forms.

Note: All Committee advisories and news releases are available on the World
Wide Web at ‘HTTP://WWW.HOUSE.GOV/WAYS__MEANS/.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202-225-1721 or 202-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.



NOTICE—CHANGE IN TIME

ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
July 7, 1997
No. HL-14-Revised

Time Change for Subcommittee Hearing on
Thursday, July 17, 1997,
on Inspector General Audit of Health Care
Financing Administration Financial Statements

Congressman Bill Thomas (R—CA), Chairman, Subcommittee on Health of the
Committee on Ways and Means, today announced that the Subcommittee will hold
a hearing on the Inspector General of the Department of Health and Human Serv-
ices’ (HHS) Report on the Financial Statement Audit of the Health Care Financing
Administration (HCFA). The hearing will take place on Thursday, July 17, 1997, in
the main Committee hearing room, 1100 Longworth House Office Building, begin-
ning at 10:00 a.m. The Report will be released to the public at the time of the hear-
ing.

All other details for the hearing remain the same. (See Subcommittee press re-
lease No. HL-14, dated July 3, 1997.)

Chairman THomas. The Subcommittee will come to order. Find
a seat, please.

This is the Health Subcommittee hearing on the Inspector Gen-
eral’'s audit of HCFA's financial statements. | believe this is the of-
ficial release of the audit. We have heard others making comments
on the other side of the Capitol. There was a press conference.

My colleague, the gentleman from California, was interviewed on
a television program, and they apparently had an advance copy
and asked a question of him. And since he was the first of the
Members to comment on it, | think it's appropriate that he be the
first to make a statement.

The Chair would be pleased to recognize the gentleman from
California, Mr. Stark.

Mr. STArk. | thank the Chairman. | was so surprised to know
that we could get this information before the official release that
I was caught a little short in preparing a lengthy opening state-
ment worthy of this audit.
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But | thank you for holding this hearing so promptly or so con-
temporaneously with the release of the audit, which evidences your
interest and the interest of some of our guests here today who are
with the Oversight Committee. | would even hope that this hearing
and the general information that the audit provides would help us
to strengthen the antifraud provisions that we include in this
year's budget reconciliation bill. To the extent we can help solve
this problem, the sooner the better.

I am, as most of us are, I'm sure, appalled, though not shocked,
at the results of the audit. We have all been talking about fraud
and abuse in broad terms for a number of years. Despite the
knowledge of fraud and abuse and the workload piled on HCFA,
last Tuesday the House actually cut the Medicare administrative
budget below last year’s budget. It seems to me that that can only
guarantee us more waste and abuse than we’ll save in the adminis-
trative budget.

The number $23 billion has been out and about as being paid out
improperly. We don't know how much of that was criminally paid
out and how much of that was mistakes. Those are things that |
think the Chair and the rest of the Subcommittee will want to de-
termine.

I would like to suggest that | feel HCFA has been taking aggres-
sive action in investigating health fraud cases. The Columbia HCA
issue is in the press regularly. This has been instigated, | am
sure—although they may not admit it—by the actions of HCFA and
perhaps by its Inspector General. This is a big, extensive problem,
and I'm guessing that we have a very small number of people with-
in Health and Human Services who are able to devote full time to
it.

I have asked Attorney General Reno to initiate a RICO investiga-
tion concerning Columbia. I think that if, in fact, that proves to be
the proper statute, we will get a lot more effort from the private
sector to comply. While many may say that the audit indicates that
the government can’t do anything right, and remind us of $600 toi-
let seats, | would like to point out that the beneficiaries of all this
fraud and abuse have not been the government or the public in-
stead they've been the private sector physicians, hospitals and
claim processors who have received money to which they are not
entitled.

The net result is that we have been less able to provide extended
benefits to the beneficiaries and, indeed, there’s enough money in
here to have bought health insurance for every poor child in this
country and a host of other things that we struggle to do.

Twenty-three billion is the amount that we're working on in con-
ference, Mr. Chairman, to save over the next 5 years. Nobody sug-
gests that if that is the accurate figure in fraud, waste and abuse,
we could recover it all, or stop it all. But it sure would be the big-
gest item on our agenda if we could get a small piece of that and
make all of our lives easier. You know, we could build a new rural
hospital in every congressional district in this country with this
kind of money.

So it is not insignificant, and it is not easily solved. There is no
reason to think it is a partisan problem, and it's a problem that |
hope HCFA will tell us or suggest to us today how we can help
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them solve it, recover what money is recoverable, and prevent the
continuation of this kind of inefficiency in the program.

Thank you very much.

Chairman THomas. | thank the gentleman.

The reason for the hearing is fairly obvious. There has already
been much speculation and, unfortunately, most of the examination
of the audit has been of the usual “road kill” variety. That is, they
take the dollar amount, talk about waste, fraud and abuse, and
then exclaim how horrendous that is.

The reason | wanted to move as quickly as we did for an audit
is because | believe the audit deserves a full airing opportunity, a
presentation as complete as we can, as soon as we can, with appro-
priate comments from the individual who heads the administration
for which the audit was done.

Bruce Vladeck has been with us a number of times in front of
the Subcommittee, and this may very well be his last time. If both
of us had an opportunity to time, it probably would not have been
under these circumstances. But | do want to tell you, Bruce, | have
appreciated your openness and frankness and for the contributions
that you have made, and that you will make.

The other reason that | wanted to move as quickly as possible
is because another hat | wear in this institution is Chairman of the
Committee on House Oversight, which was the Committee that
conducted the first ever independent audit of the House of Rep-
resentatives. | full well have shared the experience of reading an
audit, which was not the kind of audit you would like. We knew
full well that would be the case because we had never been com-
pletely audited—We had never been audited before. In this in-
stance, it was a more complete audit, notwithstanding the fact that
there were some problems with the earlier audits in 1993, 1994
and 1995.

But the process of audits and oversight is rarely enjoyable. They
normally don't spend a lot of time applauding what you've done.
You have to appreciate when you read the audit that their focus
is criticism. There are a lot of good things that could be said, but
their job is not to do that. Their job is to examine critically. It's not
always pleasant. It is necessary, and it is an integral part of a
process to ensure program integrity.

If we're going to protect and preserve the Medicare Program, we
need to do this in as open a way possible, so that we can examine
where we are not as good as we would like to be, and then work
together to be better. | do look forward working with the adminis-
tration and others, especially since this audit occurs before we had
the full ability to look at the Health Insurance Portability and Ac-
countability Act changes that we had made, and we'll be asking
questions about whether or not that will be useful and can we
point it in that direction for additional help, or what other direc-
tions can we take. We will shortly pass a balanced budget act that
contains additional tools—and the President and the administra-
tion has offered additional tools as well to fight fraud and abuse.

I look forward to today’s testimony. | look forward to hearing
about the proposed action taken by HCFA and, frankly, want to
spend as much or more time talking about where we want to go
in a prospective way rather than dwelling on the problems or mis-
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takes of the past. But obviously, we need to have a full understand-
ing of how we got to where we are so that we can make sure that
the steps that we take are the appropriate ones. | think that is the
fundamental underpinning of an audit.

With that, | would ask the Inspector General of the Department
of Health and Human Services, June Gibbs Brown for her testi-
mony—if she has written testimony, of course, that will be made
a part of the record. You may address us in any way you see fit
to adequately inform us, and then I'll ask Dr. Vladeck to respond
to, since he has received the audit, the administration’s or HCFA'’s
response to the audit prior to going to any questions by Members.
Similarly, the written testimony of Mr. Vladeck will be made a part
of the record and he will address us in any way he sees fit.

Ms. Brown.

STATEMENT OF HON. JUNE GIBBS BROWN, INSPECTOR
GENERAL, U.S. DEPARTMENT OF HEALTH AND HUMAN
SERVICES; ACCOMPANIED BY JOSEPH E. VENGRIN,
ASSISTANT INSPECTOR GENERAL, AUDIT OPERATIONS AND
FINANCIAL STATEMENT ACTIVITIES

Ms. BRowN. Thank you, Mr. Chairman.

I am June Gibbs Brown, Inspector General of the Department of
Health and Human Services. | am pleased to report to you on our
audit of the Health Care Financing Administration’s fiscal year
1996 financial statements. This is the first comprehensive audit of
HCFA's financial statement that has been done.

With me this morning is Joseph Vengrin, Assistant Inspector
General for Audit Operations and Financial Statement Activities.

Before beginning my testimony, | want to acknowledge the co-
operation and support we received during this audit from both the
Department and from the Health Care Financing Administration.
A review of this magnitude and complexity could not have been
carried out without HCFA's assistance and that of medical review-
ers at the Medicare contractors and peer review organizations.

Also, | would like to point out that this audit was performed in
close cooperation with the General Accounting Office, due to
HCFA's significance in the consolidated financial statements of the
Federal Government that GAO has the responsibility to audit. The
GAO participated extensively in various segments of the audit and
provided significant contributions.

We undertook this audit as part of our implementation of the
Government Management Reform Act of 1994, which requires au-
dited financial statements. My statement today will focus first on
the extensive Medicare claims testing and then on concerns with
several multibillion dollar accounts.

The Medicare Program has 38 million beneficiaries, 800 million
annual claim payments, complex reimbursement rules, and decen-
tralized operations. Further, health care consumers may not be
alert to improper charges. As a result, the Medicare Program is in-
herently at high risk for payment errors. Because of this high risk,
and the $168.6 billion in fiscal year 1996 expenditures for Medicare
fee-for-service claims, we embarked on a comprehensive review of
claims expenditures and supporting medical records.



8

Our review included a statistically valid sample of 5,314 Medi-
care claims. Payments to providers for 1,577 of those claims did not
comply with Medicare laws and regulations. By projecting the sam-
ple results nationwide, we estimate that improper payments for fis-
cal year 1996, at a 95-percent confidence level, are $17.8 billion to
$28.6 billion, or 11 to 17 percent. We used the midpoint of this
range, $23.2 billion, or 14 percent of the total Medicare fee-for-
service benefit payments.

These improper payments could range from inadvertent mistakes
to outright fraud and abuse. We cannot quantify what portion of
the error rate is attributed to fraud.

It is important to note two major points. Specifically, 99 percent
of the improper payments were detected through medical record re-
views, coordinated by the Office of Inspector General in conjunction
with medical personnel. When these claims had been submitted for
payment to Medicare contractors, they contained no visible errors.

Second, Medicare, like other insurers, makes payment based on
standard claims forms. Providers are not required to submit sup-
porting medical record documentation with each claim, but they
are required to maintain such documentation to justify the neces-
sity of the services billed. However, a significant portion of the pay-
ment errors occurred because providers did not submit any docu-
mentation, or submitted inadequate documentation, when re-
quested to do so during the audit.

I have some charts with me today, which you will find attached
to my written testimony and are on display here.

The first chart shows the errors we found. Most of these errors
fell into four categories: Insufficient or no documentation, lack of
medical necessity, net overpayments due to incorrect coding, and
noncovered or unallowable services.

The most pervasive error type was insufficient or no documenta-
tion, which accounted for $10.8 billion, or approximately 47 percent
of the $23.2 billion in improper payments. Medicare regulations
specifically require providers to maintain sufficient documentation
to justify diagnoses, admissions, and other services.

A lack of medical necessity was the second highest error cat-
egory. It accounted for $8.5 billion, or 37 percent of the $23.2 bil-
lion in improper payment. In determining whether the medical
records supported these Medicare claims, medical reviewers found
that the services, as billed, were not medically necessary.

The third highest category in our sample is incorrect coding,
which accounted for $2 billion net of undercoding, or about 8.5 per-
cent of the $23.2 billion in improper payments. For most of these
errors, the medical reviewers determined that the documentation
submitted by the provider supported a lesser reimbursement code.

Finally, unallowable services accounted for $1.2 billion, or about
5 percent, of the $23.2 billion in improper payments. Unallowable
services are those that Medicare will not reimburse because they
do not meet reimbursement rules and regulations.

Moving to the second chart, we can further analyze these errors.
As you see, 88 percent of the $23.2 billion in improper payments
occurred with six provider types. First, inpatient prospective pay-
ment system; second, the physician; third, home health agency;
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fourth, outpatient; fifth, skilled nursing facility; and sixth, labora-
tory.

Mr. CHRISTENSEN. Mr. Chairman, would the speaker either bring
the chart up closer or point to where it is in the testimony, what
page?

Chairman THomas. | would tell the gentleman that in the In-
spector General’s testimony, on page 6—the first chart was on page
3 of the Inspector General’s written testimony, and this chart is on
page 6. And then you follow through and there will be a series of
charts. At the end, if she continues, there will be full chart pages.

Ms. BRowN. Thank you.

On this chart we have highlighted the section of the chart for
you, because these provider types present the target of opportunity
for corrective action.

Mr. Chairman, HCFA uses numerous prepayment and post-
payment safeguards to prevent or detect improper Medicare fee-for-
service benefit payments. For instance, prepayment edits help en-
sure that billed services are paid accurately and timely, but they
do not always detect the improper claims that we have identified,
such as upcoded, medically unnecessary, or underdocumented serv-
ices.

In addition, HCFA's postpayment reviews are generally effective
for identifying abuse due to overutilization, payments for unsub-
stantiated, medically unnecessary, and noncovered services. How-
ever, funding limitations have significantly constrained
postpayment reviews. Currently, only about three of every thou-
sand providers are subjected to these most extensive reviews.

Even the best developed prepayment and postpayment controls
at the contractor level may not be sufficient to prevent or detect
material Medicare Program losses resulting from excessive, unnec-
essary, or unsubstantiated provider services. Therefore, HCFA
needs to consider stronger deterrents to reduce improper benefit
payments and to protect the solvency of the Medicare Trust Funds.

Stronger oversight by HCFA is also needed to ensure provider
compliance with Medicare reimbursement rules and regulations.
Our report contains a number of recommendations for enhanced
oversight.

We have a disclaimer of opinion on HCFA'’s financial statements,
for several reasons, and | would like to now focus on HCFA's finan-
cial reporting. We are unable to reach conclusions on several billion
dollar accounts in HCFA'’s fiscal year 1996 financial statements.
The auditing term is a “disclaimer of opinion.” This basically
means that we're not able to gather sufficient evidence on the va-
lidity or reasonableness in the following four areas.

On the third chart you will see that Medicare accounts payable,
as of September 30, 1996, reported Medicare accounts payable to-
taling $36.1 billion, and comprised 71 percent of the total liability.
The Health Care Financing Administration did not provide ade-
quate support for this estimate, and we couldn’'t find support for
$18.3 billion of that accounts payable amount.

Turning to our last chart now concerning our disclaimer, the sec-
ond account shown is supplementary medical insurance review,
which are part B Medicare premiums. Because this review has not
been audited, and because we lack the statutory authority to audit
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the Social Security Administration, we were unable to determine
the validity and completeness of $18.9 billion of the SMI revenue
account, as well as the $61.7 billion Federal match.

Third is Medicare accounts receivable, or overpayments to pro-
viders owed to HCFA. We could not determine the validity of $2.68
billion in accounts receivable because Medicare contractors did not
maintain adequate documentation.

Finally, our disclaimer relates to cost report settlements, the
Medicare process for determining final payments to 38,000 institu-
tional providers. Due to the limited scope of contractors’ audits of
provider cost reports, we were unable to determine what adjust-
ments, if any, were necessary to the $3 billion in prior-year cost
settlements reported in the financial statements.

To briefly summarize, Mr. Chairman, unnecessary or improper
benefit payments continue to plague the Medicare Program. To en-
sure provider compliance with Medicare reimbursement rules and
regulations, stronger oversight by HCFA is needed. Also, claims
must be subjected to medical review. | am pleased to say that
HCFA is aggressively working on a corrective action plan address-
ing our concerns.

Finally, I would like to note that we have already started to
audit HCFA's fiscal year 1997 financial statements.

I thank you for the opportunity to appear before you today and
welcome your questions.

[The prepared statement and attachments follow. The Report on
the Financial Statement Audit of the Health Care Financing Ad-
ministration for Fiscal Year 1996 is being held in the Committee’s
files.]

Statement of Hon. June Gibbs Brown, Inspector General, U.S. Department
of Health and Human Services

Good morning, Mr. Chairman. | am June Gibbs Brown, Inspector General of the
Department of Health and Human Services (HHS), and | am pleased to report to
you on our audit of the Health Care Financing Administration’s (HCFA) Fiscal Year
(fiscal year) 1996 financial statements. With me this morning is Joseph E. Vengrin,
Assistant Inspector General for Audit Operations and Financial Statement Activi-
ties.

My testimony today will focus on our extensive review of the correctness of Medi-
care payments and the reliability of HCFA's financial reports. Further details are
provided in our report which is being released at this hearing.

Before beginning my testimony, | want to acknowledge the cooperation and sup-
port we received during this audit from the Department and HCFA. A review of this
magnitude and complexity could not have been carried out without HCFA's excellent
cooperation and assistance in making available medical review staff at the Medicare
contractors and the peer review organizations (PRO). We look forward to working
with them again on the fiscal year 1997 audit. Also, | would like to point out that
this audit was performed in close cooperation with the General Accounting Office
(GAO) due to HCFA's significance in the consolidated financial statements of the
Federal Government, which GAO has the responsibility to audit. The GAO partici-
pated extensively in various segments of the audit and provided significant contribu-
tions.

We undertook this audit as part of our implementation of the Government Man-
agement Reform Act of 1994 which requires audited financial statements. As you
know, the intended purpose of financial statements is to provide a complete picture
of agencies’ financial operations, including what they own (assets), what they owe
(liabilities), and how they spend taxpayer dollars. The purpose of our audit was to
independently evaluate the reliability of such statements. While we issued audit re-
ports on portions of HCFA's financial statements in previous fiscal years, this year
maral statement audit of HCFA.
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MEDICARE CLAIMS TESTING

The HCFA is the largest single purchaser of health care in the world. With ex-
penditures of approximately $300 billion, assets of $175 billion, and liabilities of $50
billion, HCFA is also the largest component of HHS. Medicare and Medicaid outlays
represented 33.2 cents of every dollar of health care spent in the United States in
1996.

In view of Medicare’s 38 million beneficiaries, 800 million claims processed and
paid annually, complex reimbursement rules, decentralized operations, and health
care consumers who may not be alert to improper charges, the Medicare program
is inherently at high risk for payment errors. Medicare, like other insurers, makes
payments based on a standard claims form. Providers typically bill Medicare using
standard procedure codes without submitting detailed supporting medical records.
However, Medicare regulations specifically require providers to retain supporting
documentation and to make it available upon request. Because of the high risk in
health insurance reimbursement and its dollar magnitude in relation to financial
statement impact, i.e., $168.6 billion in Medicare fee-for-service claims, we em-
barkedd on a comprehensive review of claims expenditures and supporting medical
records.

Our primary objective was to determine whether Medicare benefit payments were
made in accordance with Title XVIII of the Social Security Act (Medicare) and im-
plementing regulations. Specifically, we examined whether services were: (1) fur-
nished by certified Medicare providers to eligible beneficiaries; (2) reimbursed by
Medicare contractors in accordance with prescribed Medicare laws and regulations;
and (3) medically necessary, accurately coded, and sufficiently documented in the
beneficiaries’ medical records.

This is the first time in the history of the Medicare program that a comprehen-
sive, statistically valid sample of Medicare fee-for-service claims has ever been taken
to determine the correctness of payments. The results of our claim testing corrobo-
rate past program findings that the Medicare program is inherently vulnerable to
improper provider billing practices.

We estimate that during fiscal year 1996 net overpayments totaled about $23.2
billion nationwide, or about 14 percent of total Medicare fee-for-service benefit pay-
ments. These improper payments could range from inadvertent mistakes to outright
fraud and abuse. We cannot quantify what portion of the error rate is attributable
to fraud. Specifically, 99 percent of the improper payments were detected through
medical record reviews coordinated by the Office of Inspector General (OIG) in con-
junction with medical personnel. When these claims had been submitted for pay-
ment to Medicare contractors, they contained no visible errors.

REVIEW METHODOLOGY

To accomplish our objective, we used a multistage, stratified sample design. The
first stage consisted of a random selection of 12 contractor quarters during fiscal
year 1996, and the second stage consisted of a random sample of 50 beneficiaries
from each contractor quarter. The resulting sample of 600 beneficiaries produced
5,314 claims for review. The population from which the sample was drawn rep-
resented $168.6 billion in fee-for-service payments.

We reviewed all claims processed for payment for each selected beneficiary during
the 3-month period. Specifically, we used medical review personnel from HCFA'’s
Medicare contractors (fiscal intermediaries and carriers) and PROs who regularly
assess medical records to determine whether services billed were reasonable, medi-
cally necessary, adequately documented, and coded correctly in accordance with
Medicare reimbursement rules and regulations. We asked the Medicare contractors
to send a letter to each provider in our sample to obtain copies of all medical records
supporting services billed. In the event that a response was not received, a second
letter was sent, and in most instances additional telephone calls were made.
Throughout the medical review, we coordinated OIG and medical review efforts to
ensure consistency and accuracy.

Concurrent with the medical review, we made additional detailed claims reviews,
focusing on past incorrect billing practices, to determine whether: (1) the contractor
paid, recorded, and reported the claim correctly; (2) the beneficiary and the provider
met all Medicare eligibility requirements; (3) the contractor did not make duplicate
payments or payments for which another primary insurer should have been respon-
sible (Medicare secondary payer); and (4) all services were subjected to applicable
deductible and co-insurance amounts and were priced in accordance with Medicare
payment regulations.

Projecting the 1,577 claims not meeting Medicare laws and regulations to the
total fiscal year 1996 fee-for-service Medicare benefit payments, we estimated that
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the range of improper payments at the 95-percent confidence level is $17.8 to $28.6
billion, or 11 to 17 percent. Therefore, we used the midpoint of this range, or $23.2
billion (about 14 percent of the $168.6 billion in processed fee-for-service payments)
as the projected estimate of improper payments. However, the precision of the dollar
estimate by specific type of claim and type of error is not sufficient to use for
benchmarking purposes. This information is being provided to HCFA in order that
appropriate corrective action can be taken. Also, this estimate of improper payments
does not take into consideration waste (excessnve pricing) and numerous kinds of
outright fraud, such as phony records or Kickbacks.

TyPES OF ERRORS FOUND

As shown in the following chart, most of the errors we found fell into four general
categories: (1) documentation, which includes both insufficient and no documenta-
tion; (2) lack of medical necessity; (3) incorrect coding; and (4) noncovered/unallow-
able services.

Estimated Amount of Improper Payments
(By Type of Error)

Estimated Dollars
Type of Improper Payment In Improper Pay-
ments (in millions)

Improper Payments
as a Percent of Total

DOCUMENTATION: ...t $10,846 46.76

Insufficient Documentation .. 7,596 32.75

No Documentation ............ . 3,250 14.01
Lack of Medical Necessity ... 8,529 36.78
Incorrect Coding ..........cceueee 1,97 88.53
Noncovered or Unallowable Services .. 1,219 5.26
OThET oo 620 2.67
TOEAL e $23,192 100.00

Lack of Documentation

The most pervasive error type in our sample is insufficient or no documentation,
which accounts for $10.8 billion, or approximately 47 percent, of the $23.2 billion
in improper payments. This can be further broken down between insufficient docu-
mentation totaling $7.596 billion (33 percent) and no documentation totaling $3.250
billion (14 percent). As previously indicated, if providers failed to submit documenta-
tion or submitted insufficient documentation, the contractors generally requested
supporting medical records at least three times before determining the payment to
be improper. Medicare regulation, 42 CFR 482.24(c), specifically requires providers
to maintain medical records that contain sufficient documentation to justify diag-
noses, admissions, treatments performed, and continued care.

Some examples of documentation problems follow:

¢ Skilled Nursing Facility (SNF). A hospital-based SNF was paid $9,365 for a 25-
day skilled nursing stay even though the medical records did not support the need
for skilled care.

* Physician. A physician who was paid $523 for 10 hospital visits could support
only 2 visits, resulting in a $386 overpayment.

e Clinical Laboratory Services. One clinical laboratory billed Medicare $64 but
could not provide the doctor’s order authorizing the service.

Lack of Medical Necessity

A lack of medical necessity is the second highest error category, accounting for
$8.5 billion, or 37 percent, of the $23.2 billion in improper payments. Medical re-
viewers followed their normal claims review procedures to determine whether the
medical records supported the Medicare claims. Their findings showed that in these
cases, based upon the “look behind” review of the medical records employed in our
audit, the services as billed were not medically necessary.

Some examples include:

* SNF. A SNF was paid $15,362 for 61 days of care even though the medical
records clearly documented that the individual did not need this level of care.

e Home Health Agency (HHA). An HHA was paid $11,790 for skilled physical
therapy, skilled nursing care, and home health aide services when the medical
records clearly indicated that the patient had no functional diagnosis requiring
physical therapy or skilled nursing care. Another HHA received payment of $1,528
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for home health services which were not medically necessary because the services
entailed custodial care (care to assist patients with daily living or meeting personal
needs) rather than skilled nursing care. Therefore, the medical reviewer disallowed
the entire claim.

Incorrect Coding

Incorrect coding is the third highest category, accounting for an estimated $2 bil-
lion, or about 8.5 percent, of the $23.2 billion in improper payments. The medical
industry uses a standard coding system to bill Medicare for services provided. For
most of the coding errors, the medical reviewer determined that the documentation
submitted by the provider supports a lesser reimbursement code. However, we did
find a few instances of downcoding which were offset against identified upcoding sit-
uations.

Examples of incorrect coding follow:

¢ Inpatient Hospital. One beneficiary had three separate hospital inpatient ad-
missions during a 3-month period. Medicare paid $8,533 for each admission under
one diagnosis-related group (DRG). Based on the medical records, the medical re-
viewer concluded that all three claims should have been paid under a less extensive
and less costly DRG that paid $6,290, resulting in a total overpayment of $6,729.

* Physician. A physician billed Medicare for a hospital emergency room visit for
“treatment of a medical problem of high severity that requires urgent evaluation by
the emergency room physician” when the medical records support only treatment for
problems of moderate severity.

Another physician billed Medicare for subsequent hospital care requiring “a medi-
cal decision of high complexity by the provider” when it should have been for medi-
cal care “that is straightforward or of low complexity.”

Noncovered/Unallowable Services. Unallowable services account for an estimated
$1.2 billion, or about 5 percent, of the $23.2 billion in improper payments. Medicare
unallowable services are defined as those that Medicare will not reimburse because
the services do not meet Medicare reimbursement rules and regulations.

Following are some examples of noncovered or unallowable services identified dur-
ing our review:

¢ Physician Claims. A physician billed Medicare for an electrocardiogram and
various laboratory tests. After reviewing the provider's medical records, the medical
reviewer concluded the billed services should be denied because the services were
performed as part of the beneficiary’s routine yearly physical examination, which is
not a Medicare-covered service.

« Hospital Outpatient. A patient was evaluated for foot orthotics, and impressions
were taken to make soft arch supports. Arch supports are not covered by Medicare.
Although the patient signed a hospital form acknowledging that arch supports were
not covered by Medicare, the claim was billed as though it were a Medicare-covered
service.

* SNF Services. Most of the errors occurred when the SNF billed Medicare sepa-
rately for various routine services already included in its flat-rate reimbursement.

A further analysis of the errors, as illustrated in the chart herein, shows that 88
percent of the $23.2 billion in improper payments occurred within 6 provider types:
(1) inpatient prospective payment system (PPS), (2) physician, (3) home health agen-
cy, (4) outpatient, (5) skilled nursing facility, and (6) laboratory.

We believe that it would be prudent for HCFA to focus corrective action in these
specific provider groups. We have provided HCFA a detailed list of certain procedure
codes that have a high frequency of error.

CONCLUSIONS AND RECOMMENDATIONS: CLAIMS TESTING

The HCFA uses numerous prepayment and postpayment safeguards to prevent or
detect improper Medicare fee-for-service benefit payments. For instance, prepay-
ment edits help ensure that billed services are paid accurately and timely, but they
do not always detect the improper services that we identified, i.e., undocumented,
medically unnecessary, or upcoded services. The HCFA's postpayment medical re-
view is generally effective for identifying abuse and overutilization and for detecting
payments for unsubstantiated, medically unnecessary, and noncovered services.
However, funding limitations have significantly constrained medical review to the
extent that currently only about 3 of every 1,000 providers are subjected to
postpayment medical review audit.

Due to limited funding, resources devoted to prepayment and postpayment review
have not kept pace with the increase in claims or questionable billing practices by
providers. However, even the best developed prepayment and postpayment controls
at the contractor level may not be sufficient to prevent or detect material Medicare
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program losses resulting from excessive, unnecessary, or unsubstantiated provider
services. Therefore, HCFA needs to consider stronger deterrents to reduce improper
benefit payments and to protect the solvency of the Medicare trust funds.

As our results indicate, a significant opportunity exists for providers to: (1) bill
for services that are excessive or not medically necessary; (2) bill for services that
are unsubstantiated by the beneficiaries’ medical records; and (3) improperly code
services to obtain higher Medicare payment than the appropriate code would permit.
Existing risks are sharply increased by the significant growth in Medicare claims
and expenditures, the inherent complexities of the Medicare program, and restricted
funding for program safeguards to deter abusive providers.

Estimated Amount of Improper Payments
By Type of Error/Provider

Types of Error (in millions) Percent-
Non- Re- age of
Type of Provider Insufficent/ hl]i((:il?cgfl Incor- covered/ | main- Total |!(r)n-er
No Docu- Neces- Crgc_t IUnegi E’ng pPa';-
mentation : odin owable r-
sity ¢ Service rors ments
Inpatient PPS ........ccccocoeeieene $1,040 | $3,301 $900 | covreee ($2) $5,239 22.59
Physician ................ . 2,756 614 1,070 $329 258 5,027 21.68
Home Health Agency 1,684 1,935 | oo | s 31 3,650 15.74
Outpatient ................. 2,286 356 1 85 82 2,810 12.12
Skilled Nursing Facility ....... 1,056 1,365 | oo | e 3 2,424 10.45
Laboratory ................. . 1,173 146 (14) 30 2 1,337 5.76
Subtotal ........ . $9,995 | $7,717 | $1,957 $444 | $374 | $20,487 88.34
Other Providers ..........cc.ceee. 851 812 21 775 246 2,705 11.66
Total $10,846 | $8,529 | $1,978 | $1,219 | $620 | $23,192 | 100.00
Percentage of Improper
MENtS ...ccoovvvviiiiiie e 46.76 36.78 8.53 5.26 | 2.67 100 | coreeenns

To ensure provider compliance with Medicare reimbursement rules and regula-
tions, stronger oversight by HCFA is needed. Among the more important issues
HCFA faces in the immediate future is preserving the solvency of the Medicare
trusts strategic plan to safeguard these funds, we recommend that HCFA:

« Develop a system that objectively and periodically estimates improper payments
and disclose the range of such overpayments in its financial statements.

« Develop a national error rate to focus corrective actions and measure perform-
ance in reducing improper payments.

« Enhance prepayment and postpayment controls by updating computer systems
to better detect improper Medicare claims.

« Direct contractors to expand provider training to further emphasize the need to
maintain medical records that contain sufficient documentation and the penalties
for not doing so.

¢ Direct contractors to make followup evaluations of specific procedure codes we
identified with high error rates and consider whether identified providers should be
placed on prepayment medical review.

« Ensure that contractors adjust their Medicare accounts for improper payments
we identified, initiate recovery from the identified providers, and follow up with the
providers to correct deficiencies and to determine whether other systemic problems
need to be corrected.

DiscLAIMER OF OPINION ON HCFA's FINANCIAL STATEMENTS

Lastly, I would like to focus my testimony on HCFA's financial reporting. We were
unable to reach conclusions on several billion dollar accounts in HCFA's fiscal year
1996 financial statements. This does not mean that these numbers are incorrect;
rather, they are not supported by current accounting or audit data. The auditing
term is a “disclaimer of opinion,” which means that we were not able to determine
if HCFA's financial statements were fairly presented because the documentation
was not adequate or available to support the reported financial statement amounts.
Specifically, we were not able to gather sufficient evidence on the validity or reason-
ableness of the following:

* Medicare Accounts Payable—services provided at year end but not yet paid. As
of September 30, 1996, reported Medicare accounts payable totaled $36.1 billion and
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comprised 71 percent of total liabilities. These payables represent HCFA's estimate
of actual or potential claims for services provided to beneficiaries but not paid at
the end of the fiscal year. The HCFA did not provide adequate support for this esti-
mate. Additionally, we were unable to determine, through alternative audit proce-
dures, if the September 30, 1996, Medicare accounts payable balance was fairly pre-
sented. Specifically, we could not find support for $18.3 billion of the accounts pay-
able amount using historical claims data adjusted for costs associated with interim
payments to providers and settlements from providers’ cost reports. Moreover, using
expenditure trends to assess the reasonableness of the payables estimate, we noted
that Medicare expenditures increased 16 percent while the accounts payable in-
creased 64 percent. Historically, when compared with expenditures, the payables
had erratic and inconsistent changes which HCFA could not explain.

« Supplementary Medical Insurance (SMI) Revenue (Part B Medicare). The Social
Security Administration is responsible for withholding premiums from SMI bene-
ficiaries’ Social Security checks and for transferring these funds to the SMI trust
fund each month. Because the SMI revenue has not been audited and because we
lack statutory authority to do this work, we were unable to determine the validity
and completeness of the SMI revenue account of $18.9 billion, as well as the Federal
match of $61.7 billion.

¢ Medicare Accounts Receivable—overpayments to providers owed to HCFA. We
could not determine the validity of the $2.68 billion Medicare accounts receivable
balance because Medicare contractors did not maintain adequate documentation to
support reported accounts receivable activity and to provide adequate audit trails.
For example:

« Some Medicare Part A providers are paid on an interim basis using prior claims
activity and related costs (referred to as the periodic interim payment (PIP) method
of reimbursement). Some contractors used inconsistent accounting procedures to cal-
culate receivables and payables resulting from the PIP reimbursement process. One
contractor, for instance, incorrectly included $700 million as a receivable when in
fact all but $32 million was a payable. Also, four contractors did not record either
PIP receivables or payables. One additional contractor included a $25 million PIP
payable, rather than an $80 million PIP receivable.

« At another contractor location, approximately $7 million could not be reconciled
to reported amounts.

¢ Cost Report Settlements—HCFA's process for determining final payments to
certain institutional providers. About 38,000 institutional providers are paid interim
amounts throughout the year and subsequently file a cost report to reconcile actual
costs to the interim payments received. The HCFA'’s cost report audit process is lim-
ited to specific issue areas or cost report line items and covers only a limited num-
ber of providers. Due to the limited scope of contractors’ audits of provider cost re-
ports, we were unable to determine what adjustments, if any, were necessary to the
$3 billion in prior-year cost settlements reported in the fiscal year 1996 financial
statements.

CONCLUSION

| appreciate the opportunity to appear before you today and to share our report
with you. As demonstrated in our review, unnecessary or improper benefit payments
continue to plague the Medicare program. Existing risks are sharply increased by
the significant growth in Medicare claims and expenditures, the inherent complex-
ities of the Medicare program, and restricted funding for program safeguards to
deter abusive providers. Our review has also demonstrated the need for stronger
oversight by HCFA to ensure provider compliance with Medicare reimbursement
rules and regulations and the necessity of subjecting claims to medical review. | am
pleased to say that HCFA and the Department’'s Chief Financial Officer are aggres-
sively working on a corrective action plan addressing our concerns.

Finally, I would like to note that we have already started our audit work on
HCFA's fiscal year 1997 financial statements. As in fiscal year 1996, we will be per-
forming comparable fee-for-service claims testing. | welcome your questions.
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NAME OF ACCOUNT PROBLEM
Medicare Accounts Payable ($36.1 Billion): + Questionabla-claims support
estimated amount medicare owes providers » Actual claims data.could not suppart $18.3 billion of the

payatilés estimate

SMI Revenue — Medicare Part B Program * No audit work performed outside of HHS/0IG

($18.9 Billion, $61.7 Billion Federal Match): * HHS/OIG facks authority to audit other Federal agencies
amount of premiums collected from beneficiaries and

maiched by contributions from the Federal Government

Medicare Accounts Receivable ($2.68 Billion): « Incomplete accounting records
amount of overpayments due from providers = Millions could not be reconciled to reported amounts
* Reporting procedures not being followed, resuiting in unreliable
financial information

Cost Report Settlements ($3.0 Billion): « No process in place to complete an audit
amounts paid during the year for settlement of » 37,700 cost reports filed annually
cost reports + Unable to determine if amounts paid for final cost settlements

meet medicare guidelines

—

Chairman THomas. Thank you, Ms. Brown.

As a preface to Mr. Vladeck’s testimony, any Member who be-
lieves they should fill out a form for three units of accounting cred-
it by the time we'’re through with this, feel free. But as Members
of the Ways and Means Committee, we're familiar with a number
of firms that are going through the change from cost accounting to
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accrual accounting, and we do need to familiarize ourselves with
the various auditing terms as we go through.

Ms. Brown, you mentioned a number of specific dollar figures. All
of us understand that any specific dollar figures were based upon
a guesstimate from a range that was available, off of a sample
which was taken. If we keep that in mind as we deal with these
figures, | think we put them in the proper perspective.

With that, Bruce, proceed.

STATEMENT OF HON. BRUCE C. VLADECK, PH.D., ADMINIS-
TRATOR, HEALTH CARE FINANCING ADMINISTRATION

Mr. VLADECK. Thank you very much, Mr. Chairman, Members of
the Committee. Mr. Chairman, | appreciate your kind words in
your introductory remarks.

Obviously, we have submitted a complete statement for the
record, including a discussion of some of these accounting terms.
Let me try very briefly to focus, as | think is appropriate, on the
steps we have taken and, most importantly, propose to take as a
result of these audit findings and our continuing ongoing work with
the Inspector General and her staff.

As the Inspector General noted, this was the first comprehensive
audit of our financial statements and related systems. As she sug-
gested at the very end of her statement, in which she noted the
work has already begun on the 1997 audit, it is sometimes useful
to view this more as a continuing process than as one of a series
of discontinuous steps.

I want to underscore our commitment to making sure, insofar as
is humanly possible, that every dollar in the Medicare Program is
well spent, and that our goals of increased efficiency and cost effec-
tiveness protect the quality of health care for our beneficiaries. We
are committed to making sure that our funds are accounted for in
a businesslike manner. | would like to spend a few minutes just
to tell you about some of the steps we are taking to address some
of these concerns, particularly since | think you've had an excellent
overview of the audit and its findings.

We have made fighting fraud and abuse an important priority.
In conjunction with Members of Congress, notably including the
leadership of this Subcommittee, we have taken a number of im-
portant steps in recent years. We have some progress to show for
that, which helps to provide the basis for moving forward.

As an example of where we are at the moment, in fiscal year
1996, the year discussed in the audit, our total expenditures for all
of the activities in our budget that we describe as payment safe-
guards were $441 million, and they produced savings of approxi-
mately $6.2 billion. This is a cumulative return on investment of
about 14 to 1. Although this high rate of return is encouraging, it
makes one a little nervous in the sense of, if you can produce rates
of return of 14 to 1 with existing dollars, what kind of actual dollar
returns could you produce if you were spending more money on
that activity? So we began 4 years ago to seek additional resources
for these activities.

Thanks to the work of this Committee and other Members of
Congress, we did include in last year’'s Health Insurance Portability
and Accountability Act, in HIPAA, provisions to establish a stable
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funding base for the Medicare Integrity Program. However, actual
increments in funding for our activities will not begin to take effect
until October.

In addition, working very closely with the Inspector General on
Operation Restore Trust, since it was announced by the President
in 1995, we have established and institutionalized a set of relation-
ships between ourselves, the Inspector General, our contractors,
State Medicaid Program agencies and survey agencies, and fraud
control units and law enforcement activities to seek out and stop
fraud, waste and abuse. We have identified in specific Operation
Restore Trust specific activities, more than $187 million in fines or
recoveries or audit disallowances that were owed to the govern-
ment on incremental expenditures, of under $5 million over a 2-
year period. As a result, we are expanding some of the specific Op-
eration Restore Trust Activities to 12 additional States.

We have also, and this is detailed in my written testimony, made
a lot of investments in various kinds of technologies. Some, such
as our unbundling and correct coding software, are already in use,
and others are being tested. Still being tested are some of the off-
the-shelf software and the pattern recognition fraud detection
methods for which we have contracted with the Los Alamos Na-
tional Laboratory.

In that regard, we see the specific findings of the audit that is
being released today as the latest effort in helping us to better un-
derstand the dimensions of the issues with which we're dealing and
to better target our activities.

The discussion of the appropriateness of claims payment as a re-
sult of this audit, has raised the central issue of the adequacy of
our focus on medical review activities. Medical review is a very re-
source-intensive activity because it requires our contractors to col-
lect additional medical documentation from the providers. It is also
a very paper intensive process.

Over time, we have decreased the proportion of actual claims
that we subject to medical review because, in an era of highly con-
strained expenditures, we found that we were able to produce a
higher rate of return on our investment by very highly focusing our
medical review activities. Over the last 8 years, for example, the
proportion of all claims that have been subjected to medical review
has fallen by almost half, from 16 percent in 1989 to the current
level of about 9 percent. However, the return on investment from
this activity has increased from 6 to 1 in 1989 to about 14 to 1 in
1996.

Nonetheless, the findings of this audit provide us with informa-
tion that makes it necessary to rethink some of our strategies. In
formulating a corrective action plan we have been working very
closely with the Inspector General and her staff. We have tried to
balance two competing goals: to more systematically scrutinize pro-
vider bills and to require the medical community to substantiate
bills with appropriate documentation. At the same time, we must
not swing the pendulum too far from the increased emphasis in the
current budgetary environment on streamlining operations and re-
quiring less paperwork from the American people.

We think we are able to create a balance and walk the line
through the following kinds of activities: First, just to reassure ev-
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eryone, all of the overpayments or inappropriate payments identi-
fied by the auditors in the course of the audit are being actively
pursued for overpayment. We are going to continue to work with
our contractors on more aggressive systems, not only for getting
the accounting straight on the amount of dollars to be recouped in
the process, but on the techniques and effective ways in which they
can do that.

We will continue to maintain and reinforce the provision that
providers who bill the Medicare Program are accountable for docu-
mentation to support the payment of the claim. In making such re-
quirements, we are just requiring that providers follow the norms
of good medical practice, which requires careful documentation of
health services. Nonetheless, every time we undertake these sorts
of efforts, we get a fair amount of complaining and objection. Our
most recent experience in this regard grows out of the work the In-
spector General has led, in which we found serious program integ-
rity problems in clinical laboratory billings for the Medicare Pro-
gram.

A number of our carriers have begun to address some of those
problems by requiring a diagnostic code on all laboratory orders
submitted by physicians. We have had quite an amount of con-
troversy about that, but we have persisted, and we are committed
to working very closely with the provider community to recognize
that there is additional work associated with increased documenta-
tion, to find waste in as straightforward and unburdensome a way
as possible and to work collaboratively on a variety of education
and other kinds of activities. We have already scheduled a series
of meetings with particular provider associations to acquaint them
with the findings of this audit activity and to begin to work coop-
eratively with them on addressing some of the issues that have
been raised.

We are going to simply increase the level of claims review that
we undertake. Obviously, if you applied to every Medicare claim we
receive the kind of scrutiny that the sample of claims received, we
could over a period of time reduce the error rate to very close to
zero. However, the reality is that the processing of 800 million
claims a year makes 100 percent review unfeasible, cost ineffective,
and not entirely rational. While we clearly need to do a more inten-
sive medical review of claims than we are now doing, we clearly
aren’'t going to get to 100 percent. We are working with analysts
and statisticians to find the number of claims review that will give
us the most return for our claims review expenditures.

In the meantime, we are going to undertake certain additional
steps. In fiscal 1998, all of our Medicare carriers will be conducting
random prepayment reviews of physician claims for evaluation and
management services, the most commonly billed physician services,
and claims which involve issues of documentation and appropriate-
ness of coding. We hope that this particular initiative will not only
identify overpayments in those areas, but will give us much greater
insight into what the optimal level of medical review and prepay-
ment ought to be. We hope it will also permit us to focus our future
medical review activities.
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We are going to much more systematically scan Medicare billings
for evidence of unnecessary admissions, and we will target specific
reviews on leads generated from that process.

We are about to implement a sampling methodology for part A
claims, to estimate overpayments to part A providers. We will use
that sampling methodology as the basis for defining recoveries of
overpayments.

We are in the process, through the legislative process, again with
the help of Members of this Subcommittee, and other Members of
Congress and activities we can undertake administratively, to sub-
stantially raise the standards for provider admission into the Medi-
care Program. We are working with you on legislative proposals to
require disclosure of employer identification numbers, taxpayer
identification numbers and Social Security numbers, and to both
limit the folks who can enter the program and facilitate certain
kinds of provider exclusions. We also are moving ahead with imple-
mentation of a national provider identification system, as required
under HIPAA, that will help us prevent providers from obtaining
multiple billing numbers and/or playing games of distributing their
bills across different contractors. That provider identification sys-
tem will permit us to track and monitor the complete billing pic-
tures of providers more effectively.

We are going to learn from this first-ever substantive claims re-
view testing process as we move forward. The Inspector General
will conduct parallel or similar kinds of activities in their audits of
our financial statements for fiscal years 1997 and 1998. By October
1 of next year, we will have in place our own internal system for
substantive testing to establish performance measures, to do some
degree of random review, and to have continuous measures of the
appropriateness of the levels of review we are conducting and the
relative cost effectiveness of the various kinds of review activities
that take place.

We will need to evaluate both the short-term effects, in terms of
the number of erroneous claims we identify from which we make
recoveries, and the longer term effects in terms of the sentinel or
deterrent effect on inappropriate or incorrect billing.

All of these initiatives and corrective actions are designed to im-
prove our record in future CFO audits, and, in accordance with the
Government Performance and Results Act, to strengthen our ability
to monitor and track our efforts.

But more importantly, they will help us reassure ourselves,
Members of this Committee, and members of the general public, in-
cluding our beneficiaries, of the financial soundness of Medicare op-
erations.

The work of this Committee and other Members of Congress has
already contributed significantly to improving our ability to protect
the integrity of the Medicare Program and to safeguard beneficiary
interests. The lessons and experience we have gained from our ef-
forts in the last few years will guide us as we put some of these
new legislative and administrative tools to use. By effectively uti-
lizing the kinds of solid partnerships among State and Federal
agencies, the public, and private health care organizations, of the
kind I think were reflected in our work with the Inspector General
on this financial statement audit, we will be able to significantly
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strengthen and protect the Medicare and Medicaid Programs for fu-
ture generations.

Again, | appreciate the opportunity to be here today. | appreciate
your having called this hearing, and obviously, I am happy to an-
swer any questions you might have.

[The prepared statement follows:]

Statement of Bruce C. Vladeck, Administrator, Health Care Financing
Administration

INTRODUCTION

Mr. Chairman and Members of the Subcommittee, | am very pleased to have this
opportunity to discuss with you the findings of the recently completed Fiscal Year
(FY) 1996 Chief Financial Officers (CFO) audit by the Department of Health and
Human Services Office of the Inspector General (OIG), and our plan to respond to
issues raised by the CFO audit and improve our performance. The Clinton Adminis-
tration has a long record of efforts to strengthen program integrity and contractor
activities and have had successes such as Operation Restore Trust (ORT) and the
Medicare Integrity Program (MIP). For the past few years, the OIG has performed
audits of selected accounts at the Health Care Financing Administration (HCFA).
The FY 1996 audit, which was the first comprehensive audit of HCFA's financial
statements and related systems, alerts us to additional improvements that are need-
ed. We are already working to address the concerns noted in the audit.

What is the CFO Audit?

In order to understand the CFO audit findings, it is necessary to describe briefly
what the CFO audit is, why it was conducted, the separate components of the audit,
and the audit findings.

The CFO Act of 1990 (Public Law 101-576) requires HCFA to prepare financial
statements that fully disclose its financial position and the results of operation in
a manner consistent with financial reporting standards that have long been em-
ployed in the private sector, but which differ significantly from prior Government
practice. The objective of the Act is to improve systems of accounting, financial man-
agement, and internal controls throughout the Federal Government to help reduce
waste and inefficiency, and to provide to Congress complete, reliable, timely, and
consistent information on the financial status of the Federal Government. The CFO
Act and the Federal Financial Management Improvement Act of 1996 require HCFA
to comply with Federal accounting standards. For example, financial reporting must
be on the accrual basis of accounting (expenses are recognized when incurred, reve-
nues are recognized when earned) rather than on the cash basis of accounting (ex-
penses are recognized when cash is paid and revenues when cash is received). Like
other Government programs, Medicare and Medicaid have historically used a cash
accounting basis for all budget and reporting purposes. We are currently in the proc-
ess of making a transition to the accrual basis of accounting.

In 1994, the CFO Act was enhanced by the Government Management and Reform
Act requiring Government-wide and Department-wide financial statements. This
legislation required the Government Accounting Office (GAO) to audit the Govern-
ment-wide financial statements and the OIG to audit the Department-wide financial
statements. Including both the Medicare and Medicaid programs, HCFA is among
the four largest Federal agencies in terms of outlays, thus highly influencing the
audit opinion on the Government-wide financial statements.

Since this process is new to all of us, it may also be useful to spend a moment
on the terminology auditors employ. In public accounting terms, the purpose of an
audit is to permit the auditors to issue a report as to whether the financial state-
ments are presented fairly in conformity with generally accepted accounting prin-
ciples. For Federal agencies, generally accepted accounting principles are the Fed-
eral accounting standards as recommended by the Federal Accounting Standards
Advisory Board (FASAB) and issued by the Office of Management and Budget.
There are four types of auditor’s report: 1) unqualified opinion which means the fi-
nancial statements are fairly presented; 2) qualified opinion which means the finan-
cial statements are fairly presented except for the effects of a matter or matters as
described in the auditor's report: 3) adverse opinion which means the financial
statements do not present fairly; and, (4) disclaimer of opinion which states that the
auditor does not express an opinion on the financial statements and gives all the
substantive reasons for the disclaimer.
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FINDINGS OoF THE CFO AubpIT

In the FY 1996 CFO audit, the OIG raised concerns and issued a disclaimer of
opinion on HCFA's financial statements and systems. This is not necessarily an un-
common occurrence for first-year audits. Briefly, the CFO audit findings identified
five areas of concern: the actuarial methodology for estimating Medicare accounts
payable; the lack of a review of the Supplemental Medical Insurance (SMI) pre-
miums; the substantive testing error rate reflecting improper payments; the records
for Medicare accounts receivable; and the retroactive settlement process which was
not reviewed by the OIG and caused them to issue a disclaimer. | will discuss each
area in the order of the OIG report and later | will outline our corrective action

lan.

For MEDICARE PAYABLES $36 billion was disclaimed. In other words, the OIG
has expressed concern with the methodology used by HCFA's actuaries to estimate
payables as well as the lack of a validation process. In FY 1997, OIG contracted
with Ernst and Young who provided actuarial auditors to review the Office of the
Actuary (OACT) methodology for estimating accounts payable. The Ernst and Young
auditors identified several areas where improvements could be made. The current
HCFA estimating process is a byproduct of the overall process used by our actuaries
to make Trust Fund projections. One of the chief concerns is that it is difficult for
the auditors to validate, since the payables represent benefits incurred but not yet
paid and some of these payments will be made as much as 2 years later. This cre-
ates a data set that is very volatile in the short term. However, it should be noted
that the payable estimate is used only for financial statement purposes rather than
for determining actual payments; our actuaries have traditionally made estimates
for other purposes such as the Trustees’ Report. HCFA will be working with Ernst
& Young to develop a revised process that can be validated.

For SUPPLEMENTAL MEDICAL INSURANCE or MEDICARE PART B PRE-
MIUMS $80.6 billion was disclaimed. The Social Security Administration (SSA) is
responsible for withholding premiums from Social Security checks of Supplemental
Medical Insurance (SMI) beneficiaries and transferring these funds to the Part B
Trust Fund each month. Since the number is material to HCFA's financial state-
ment, specific auditing of SSA must be done. Because the OIG was not able to audit
the SSA process this year, the OIG disclaimed the $18.9 billion in Part B premiums,
as well as the $61.7 billion Federal matching funds (representing about 75 percent
of Part B costs). The OIG has assured us that the issue is resolved and that this
Social Security function will be audited for FY 1997.

For SUBSTANTIVE CLAIMS TESTING, the OIG found that the majority of our
systems and controls are effective. However, the Substantive Claim Testing audit
demonstrated that contractor controls were not adequate to detect the types of er-
rors identified in the audit, especially in cases where medical necessity existed but
the provider had not maintained the required documentation. These findings are not
necessarily a criticism of HCFA's or our contractors’ processes but an indication of
the fact that providers may not be fulfilling their responsibilities to provide ade-
quate documentation. | will discuss this area in detail at the end of this section.

For MEDICARE RECEIVABLES, $2.7 billion (net) was disclaimed. Much of Medi-
care’s financial record-keeping is done by our contractors, under reporting and ac-
counting rules that do not fully meet requirements of the CFO Act. Without an inte-
grated general ledger and accounts receivable system maintained by the Medicare
contractors, the OIG and their contract auditors had difficulty reconciling receivable
data, as the contractors use many different systems for the tracking and reporting
of receivables. The OIG has found that, contrary to HCFA instructions, many con-
tractors do not reconcile the financial reports with their accounts receivable data re-
flected on the Provider Overpayment Report (POR), which reflects overpayments re-
sulting from the cost settlement process, and the Physician Supplier Overpayment
Report (PSOR), which is used to record most overpayments found by carriers. Dif-
ficulty following the “audit trail” is partly due to some contractors failing to save
the documentation required to support the reports.

For the COST REPORT SETTLEMENT PROCESS, $3 billion was disclaimed. The
OIG was unable to determine an appropriate methodology to audit the cost settle-
ment process, since this activity involves a fiscal intermediary (FI) audit of cost re-
ports submitted by providers. The Fls conduct desk reviews of all cost reports, and
also audit some providers’ cost reports, using either a full or limited scope approach.
HCFA's position has been to focus the limited scope audits on those providers that
have a greater potential for overpayment in order to recover misspent Medicare
funds and to provide a sentinel effect on all providers. The OIG has not challenged
the quality of the current process and, in fact, has recognized its high cost-savings
ratio.
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Government audit standards would allow the OIG to rely on HCFA's provider
audit process if it were based upon a methodology that would select a representative
sample of cost reports to be audited. Presently, it is not possible for the OIG to re-
view a sub-sample of the HCFA audits and develop a statistically valid national
error rate, or to ensure that the number reported on the financial statement is “fair-
ly represented” as an accurate reflection of HCFA's liability. HCFA plans to work
with the OIG to determine how to make the process auditable, and to implement
that process.

Findings of the Substantive Claims Testing Audit

Appropriately enough, most of the attention surrounding the CFO audit has fo-
cused on Substantive Claims Testing. These findings, however, do not impact
HCFA's overall FY 1996 audit opinion. First of all, the Substantive Claims Testing
audit demonstrated that contractor controls were adequate to: 1) ensure beneficiary
and provider Medicare eligibility, through actions such as confirmation of the Pro-
vider ldentification Number; 2) ensure that payment for claims was appropriate
based on information submitted; and 3) ensure that services billed were allowable
under Medicare rules and regulations. However, these controls were not effective in
detecting the types of errors identified in the audit which originated at the provider
level. Medicare, like other insurers, makes payment based on standard claim forms
and validates the information submitted only in limited circumstances.

Numerous allegations of high rates of fraud and abuse in health care programs
prompted the OIG to review in detail the supporting medical documentation accom-
panying a sample of claims. We want to note that this is the first time that this
type of audit has been done. To the best of our knowledge, no other audit either
in the private or public sector has included such a comprehensive review as was
done by the OIG in this audit. Since these reviews must be performed by medical
personnel from the contractor or PRO, it is costly and time-consuming.

The OIG report on the CFO audit also included an assessment of HCFA's compli-
ance with laws and regulations. The good news is that the CFO audit findings tell
us that most of our systems and controls are working. The audit demonstrated that
based on the information provided on the claim, payment was correct. However, in
a number of cases sufficient medical documentation did not exist to support pay-
ment of the service. In fact, the OIG found that 99 percent of improper payments
were detected as a result of the look-behind review and were not the failure of our
system or controls.

Of the 5,314 claims audited, which were taken from a statistically valid sample,
roughly 30 percent were found to be incorrect. From this limited sample, the actual
dollars in error were approximately $440 thousand. When these audit findings were
extrapolated to the set of all existing claims, the total dollars paid in error were pro-
jected to be $23.2 billion, which is approximately 14 percent of the $168.6 billion
in adjudicated fee-for-service payments reported by HCFA. Based on the precision
of the sample, this estimate could vary from 11 percent ($17.8 billion) to 17 percent
($28.6 billion). Eighty-eight percent of incorrect payments, or approximately $20 bil-
lion of the projected dollars in error, occurred in six provider types of services rough-
ly in proportion to total Medicare payments by provider type. The six types of serv-
ice are: Inpatient Hospital, Physician, Home Health Agency, Outpatient, Skilled
Nursing Facility, and Laboratory.

Almost half the errors identified resulted from insufficient or lack of documenta-
tion from providers, and one third of the documentation errors were associated with
providers who failed to respond to repeated requests from the OIG to submit docu-
mentation. These percentages, however, cannot be extrapolated to the entire Medi-
care program, because the sample was designed only to yield the overall payment
error. This lack of response from the medical community raises some important
questions, for which we must find the answers:

¢ Why don't providers document the reasons for health care services? And why
did one third of them ignore repeated requests for medical documentation?

* Was the care in fact reasonable, but poorly documented, in which case it would
still not be reimbursable by Medicare? Or, did we pay when we should not have?
The results of this audit should serve notice to the medical community, to document
as they were trained or face delayed or denied claims, or other actions.

This is new information for HCFA, and will be key to our future program integ-
rity strategy. It is important to note that the errors reported by the OIG were not
evident on the face of the claims, meaning that the error determinations were only
made through the “look-behind” review of medical documentation. For example, an
incomplete medical history and/or diagnosis may cause the treatment prescribed to
be viewed as unnecessary or improper, thus giving the appearance of error or fraud.
Because of the significant expense involved in this type of review, the total amount
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of overpayments might not necessarily be recouped, after the cost of the review is
considered.

The Substantive Claims Testing audit findings are extremely disturbing and re-
quire HCFA's immediate attention. We have carefully reviewed these deficiencies,
and a corrective action plan has been initiated to improve our financial controls.

CURRENT PROGRAM INTEGRITY INITIATIVES

This Administration has already taken action and implemented a number of im-
portant initiatives to improve the management of the Medicare program. The OIG
has been empowered by the President and the Secretary to implement reforms that
will help improve this program. Since the President took office, he has implemented
initiatives which have saved billions of dollars. The President's first budget in FY
1993 closed a number of loopholes in Medicare and Medicaid, tightening up on fraud
and abuse. Under the President’s leadership, the Justice Department has also made
this a major priority, dramatically increasing health care fraud investigations,
criminal prosecutions, and civil recoveries.

The FY 1998 budget contains a number of new initiatives, including cracking
down on abuses in home health services and skilled nursing facilities. CBO has esti-
mated that the fraud and abuse savings in the budget will be worth about $9.7 bil-
lion over ten years. In March, the President announced yet another series of anti-
fraud initiatives. Some of the initiatives in the President's budget and subsequent
legislation have been included in the House and Senate budget proposals. We are
working to ensure that all of these provisions are included in the final Balanced
Budget proposals. We want to work with the House and the Senate in this regard.

Our current payment safeguards are already paying dividends in cost savings.
These safeguards comprise a comprehensive system which attempts to identify im-
proper claims before they are paid, to prevent the need to “pay and chase.” HCFA's
current strategy for program integrity focuses on prevention and early detection.
Some of our payment safeguard activities include: Medicare Secondary Payer, medi-
cal review (MR), cost report audits, and anti-fraud activities.

The results of our current strategy have been substantial. In FY 1996, total ad-
ministrative costs for all payment safeguard activities were $441.1 million, with an
identified savings of $6.2 billion equally distributed between pre-payment and post-
payment safeguard activities. This resulted in a projected ROl of $14 dollars saved
for every dollar spent on payment safeguard activities (ROl = 14:1).

« For Medicare Secondary Payer, our contractors spent an estimated $109.3 mil-
lion, producing identified savings of approximately $3,308.6 million, resulting in a
projected ROI of $30 dollars saved for every dollar spent (ROl = 30:1).

« For Medical Review activities, our contractors spent an estimated $128.3 mil-
lion, producing identified savings of approximately $1,864.1 million, resulting in a
projected ROI of $14 dollars saved for every dollar spent (ROl = 14:1).

« For Audits, our contractors spent an estimated $152.3 million, producing identi-
fied savings of approximately $1,017.6 million, resulting in a projected ROI of $7
dollars saved for every dollar spent (ROl = 7:1).

« For Anti-Fraud, our contractors spent an estimated $51.2 million on payment
safeguard activities. The ROI is not applicable to this area of the program because
cases are turned over to law enforcement, and recoveries often require several years,
while there is no quantitative estimate of deterrence effects.

Last year's Health Insurance Portability and Accountability Act (HIPAA), which
the President signed into law, contained provisions establishing a mandatory fund-
ing base for the Medicare Integrity Program (MIP). This legislation will help provide
us the tools to address the concerns raised in the CFO audit. This audit, however,
covers a period prior to the implementation of those new provisions. In FY 1997,
which is the first year of MIP funding under HIPAA, the total allocations for pro-
gram safeguard activities are $440 million, with projected savings of $5.3 billion.

HCFA'S Current Medical Review Strategy

Our payment safeguard strategy has focussed on areas where we receive the big-
gest return on investment (ROI). These activities are funded out of HCFA's discre-
tionary and mandatory funds. We have streamlined our medical review strategies
to increase our ROI. The specific components of HCFA's current medical review
strategy are:

Medical Review of Claims: Since 1989, administrative funding for medical review
and the percentage of claims reviewed has decreased. In 1990, 16 percent of claims
were reviewed with an ROI of 7 to 1. In 1996, the percentage of claims reviewed
decreased to 9 percent, yet the ROI increased to 14 to 1. This performance stems
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from increased efficiency in the use of resources that we have available to target
and correct outstanding problems.

e Currently, about 9 percent of all 800 million claims, representing about $70 mil-
lion, are reviewed each year on either a pre-payment or post-payment basis. Ninety-
seven percent of current medical review savings come from pre-payment reviews.
Whenever possible, review is automated to avoid the costs associated with manual
documentation review. Many errors, however, cannot be discovered without docu-
mentation or some other form of manual review external to the claims. Documenta-
tion is not routinely received with the Medicare claims, but instead is submitted on
request.

Education: HCFA's contractors “educate” the provider billing community, includ-
ing hospitals, physicians, home health agencies, and laboratories. This education
covers current payment policy, documentation requirements and coding changes
through quarterly bulletins, fraud alerts, seminars, and, more importantly, via local
medical review policy. These efforts offer providers information and guidance that
enable them to bill correctly.

Use of Data and Innovative Technology: Analysis that leads to the efficient use
of resources is critical to our strategy. HCFA and its contractors continue to pursue
vx;ays to make available data usable by invoking innovative technology in a number
of ways:

¢ HCFA's willingness to fund new technology has driven private industry to de-
velop and market software that our contractors use to profile providers, compare
utilization trends and patterns and identify claims review priorities. Some of this
software utilizes sophisticated methods such as neural netware or fuzzy logic to
mine the data for what may not be obvious, thereby enhancing surveillance of fraud-
ulent and abusive practices. HCFA has chosen not to endorse any specific software,
but has funded contractors to purchase software so that competition continues and
the best state-of-the-art software is produced.

* We are also utilizing a dedicated statistical analysis contractor to support Dura-
ble Medical Equipment (DME) Regional Carriers, who are responsible for payment
safeguards in the area of DME, prosthetics, orthotics and supplies. The statistical
analysis contractor works closely with the four DME Regional Carriers and produces
ongoing analysis of utilization trends, impact of carrier policy and pre-payment re-
view strategy, and unusual payment patterns at the national and regional levels.
As a result of this comprehensive examination of utilization, duplicate billing and
other aberrant billing practices have been quickly identified and addressed. The con-
tinued success of this concept will shape future contracting strategy.

¢ At the national level, HCFA is developing and continuing to support the HCFA
Customer Information System (HCIS), which provides rapid access to national, pro-
vider and beneficiary level data.

* To prepare for the future, HCFA is also pursuing research and development of
long range strategies for data analysis with the Los Alamos National Laboratories
that will employ mathematical, computer-based methods to efficiently identify po-
tentially fraudulent or abusive providers and claims on a pre-payment basis.

« HCFA has been working with the Lewin Associates to develop a methodology
for determining a provider compliance rate that will complement the CFO Audit.
This rate will indicate the percentage of providers that comply with Medicare rules
and regulations and will include review of the documentation supporting the claim.
For FY 1998, we will continue to develop this methodology and pilot this prepay-
ment initiative.

Current Efforts for Collaboration and Cooperation with Partners: Under the Oper-
ation Restore Trust (ORT) initiatives, HCFA and its contractors worked closely with
the Office of the Inspector General, the Federal Bureau of Investigation, State Med-
icaid and State Survey Agencies to seek out and stop fraud, waste and abuse. This
two-year demonstration project, which was launched by the President in May 1995
and concluded on March 31, 1997, was designed to demonstrate new partnerships
and new approaches in finding and minimizing fraud in Medicare and Medicaid. As
a demonstration project, ORT targeted four areas of high spending growth: home
health agencies, nursing homes, DME suppliers, and hospices. Because more than
a third of all Medicare and Medicaid beneficiaries are located in New York, Florida,
Illinois, Texas, and California, ORT efforts were targeted at these five states. Since
its inception, Operation Restore Trust has produced returns of $10 for every $1
spent.

HCFA plans to continue the relationships established during ORT. Using monies
made available through the Fraud and Abuse Control Account, established in
HIPAA, we expanded our successful ORT efforts nationwide using the State survey
agencies to be our “eyes and ears” in the field and to report back to the contractors
whether providers are meeting Medicare billing as well as quality requirements. In
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1997, home health agencies and skilled nursing facilities remain a focus of ongoing
reviews done in collaboration with HCFA's partners. Currently, we are developing
projects for FY 1998 that will focus on the areas identified in the CFO audit. Seven-
teen States will participate in a total of 26 HIPAA-funded projects, allowing us to
survey approximately 300 providers for both certification and reimbursement issues.

Medicare Integrity Program (MIP): The Medicare Integrity Program was enacted
to strengthen the Secretary's ability to deter fraud and abuse in the Medicare pro-
gram in a number of ways. First, it created a separate and stable long-term funding
mechanism for program integrity activities. Second, by permitting the Secretary to
use full and open competition rather than requiring that we contract only with the
existing intermediaries and carriers to perform MIP functions, the Government can
seek to obtain the best value for its contracted services. Third, MIP permits HCFA
to address potential conflict of interest situations. We will require our contractors
to report situations which may constitute conflicts of interest, thus minimizing the
number of instances where there is either an actual, or an apparent, conflict of in-
terest.

We are currently developing regulations and scope of work to implement the com-
petitive contracting portion of MIP. As we transition work from one of our contrac-
tors, Aetna, which is terminating its Medicare work, we are testing a new contract-
ing relationship in several western States that will separate out and consolidate
payment integrity activities from claims processing. This will give us valuable expe-
rience as we prepare to implement MIP.

OuUR CORRECTIVE ACTION PLAN

The Administration will take immediate action to respond to the concerns raised
by the CFO audit. Our preliminary corrective action plan outlines changes and im-
provements to HCFA’'s payment safeguard program. We recognize that a level of
tension will be created by a program that scrutinizes provider billing and requires
the medical community to substantiate billing with medical documentation. At the
same time, the Federal government is promoting efficiency, less red tape, and less
regulation. These two constraints could be difficult to resolve. Many of the actions
listed below will in fact be incorporated into the scope of work of our MIP contrac-
tors.

Increase the amount of payments recouped: Our contractors have denied improper
claims and are seeking overpayments for these improper claims identified in the
audit. We will also instruct contractors to evaluate the providers identified in the
report for more extensive review. For example, we will look more closely at the
skilled nursing facility that was paid $15,000 for respiratory and other services that
could not be substantiated by medical documentation.

In FY 1997, HCFA will continue working with the contractors to ensure compli-
ance with accounting conventions for proper reconciliation of receivable and
payables. These efforts will be supplemented by a review of internal controls in six
contractors using the American Institute of Certified Public Accountants’ Statement
on Auditing Standard Number 70 (SAS-70), Reports on the Processing of Trans-
actions by Service Organizations. Other contractors will be asked to review and cer-
tify the existence and operation of their internal controls, particularly in the area
of financial reporting. Also, HCFA will hold a training session in 1997 to ensure
that contractors understand the reconciliation process in order to correctly recoup
funds. We have begun an analysis of the Intermediary, Carrier, and DMERC shared
systems as well as the Common Working File to determine how accounting and re-
porting processes can be incorporated into these systems. A longer-term corrective
action planned for FY 1998 and FY 1999 will be to further implement a single inte-
grated accounting system for the tracking and reporting of receivables as part of the
broader process of developing the Medicare Transaction System (MTS).

Develop and implement a Substantive Claims Testing Program: The OIG will con-
duct the substantive testing activities and issue a report in FY 1997 and FY 1998.
Pursuant to an agreement with the OIG, HCFA will have a substantive testing pro-
gram fully operational by October 1, 1998. The program will establish performance
measures, employ some level of random review, and include metrics to monitor out-
comes. HCFA will replicate the OIG methodology used in the previous audits for the
FY 1999 audit. This will allow for consistency and comparison with previous audits.

This corrective action plan will re-engineer our medical review workload and
strategy. We are in the process of understanding the required resources to imple-
ment this plan. As we work through this corrective action plan and implements its
components, we will focus our efforts on the random prepayment review of claims
and adherence to medical standards for documentation, which validate the medical
necessity and reasonableness of the provided services. We will closely evaluate the
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successes gained through a reduced national error rate and the correct payment of
claims, versus any short term impacts on our ROI. Most importantly, we will make
every effort possible to ensure that paid claims are appropriately documented.

Increase the Level of Claims Review: If we could look at every claim and the asso-
ciated documentation, we could achieve the ideal error rate of zero. However, the
reality is that the processing of 800 million claims a year makes a 100 percent re-
view unfeasible and cost-prohibitive. This initiative will go a step further than the
OIG’s substantive testing activities by establishing a control system that provides
reasonable but perhaps not absolute assurance that payments are made properly.
At a minimum, the cost of reviewing 100 percent of claims would be a tenfold in-
crease in medical review cost. Increasing the level of review and requiring docu-
mentation with initial claim submissions could have an impact on our ability to
process claims in a timely manner. While the audit findings clearly argue for in-
creased and intensified review levels, determining how to attack this problem is an
issue which HCFA must, and will, resolve. Some level of review—between the cur-
rent 9 percent and the unattainable 100 percent—will most effectively resolve this
problem. Finding the right number is our challenge.

The most commonly billed physician services are the evaluation and management
codes. In 1992, in conjunction with physician payment reform, the AMA issued new
CPT codes for evaluation and management services. The interpretation and use of
these new codes were questioned by the medical community and the carriers, result-
ing in HCFA instructing the carriers to cease review until documentation could be
developed. In 1994, the AMA and HCFA jointly released documentation guidelines
and embarked on an educational program. With the completion of the first round
of provider education seminars, carriers were given discretion to conduct medical re-
view of evaluation and management codes beginning in September 1995.

In FY 1998, our Medicare contractors will be instructed to conduct a random pre-
payment review of evaluation and management claims. A detailed implementation
plan, including instructions to our contractors, will be developed in the fourth quar-
ter of FY 1997, for implementation in October of 1998. Our plan will include mon-
itoring the effectiveness of the review process and further action will depend on the
findings of this random review. We will instruct the contractors to make changes
accordingly. Based on analysis of the CFO audit report and analysis of the data,
HCFA will expand the scope of services subject to prepayment review of medical
documentation.

Continue Initiative Requiring Documentation: Despite anticipated controversy and
protest, we will maintain and continue to reinforce the position that those providers
who bill the Medicare program are accountable for the documentation to support the
payment of a claim. We are requiring that providers follow standard medical prac-
tice, which requires careful documentation of health services. This requirement in-
cludes entities that bill for services that are ordered, referred or otherwise certified
by physicians (e.g., clinical labs, skilled nursing facilities). Critical to this initiative
is our ability to require diagnostic information on the claim.

Increase the Number of Contractor Medical Directors: Contractor Medical Direc-
tors (CMD) are a critical component of all medical review and educational activities.
To expand payment safeguard activities in FY 1997, we required CMDs at all car-
riers and regional home health intermediaries. We will increase the number of Med-
ical Director full time equivalents (FTEs) by 15 percent for the fiscal intermediaries
with funding under MIP.

Use Sampling to Project and Collect Overpayment: We are working on detailed
methodology to develop and enhance cost-effective, yet fair, ways to estimate and
collect overpayments to providers. This method involves post-payment review of a
statistically valid sample of a provider’s claims where results are extrapolated to the
entire spectrum of claims. While our carriers have been active in using this ap-
proach, the fiscal intermediaries will begin this process when instructions are re-
leased later this summer. This methodology is a new tool for fiscal intermediaries
that creates stronger deterrents to reduce improper payments.

Review Inpatient Hospital Claims: Although peer review organizations (PROs) are
not conducting random review of individual cases, PROs continue to perform man-
datory review of a limited number of cases which include: assistants used in cata-
ract surgery, beneficiary complaints, higher-weighted DRG adjustments, beneficiary
requests for immediate review of continued stay notices of noncoverage, concerns
identified during project data collection, dumping violations, and referrals from
HCFA, OIG, and intermediaries. Work has begun on a system to scan Medicare bil-
lings for evidence of unnecessary admissions, which will be supplemented by a nar-
rowly targeted review process to follow up on any leads generated. PROs will use
these and other appropriate data to perform surveillance analyses to monitor pat-
terns, trends, and variations in health status and care among Medicare bene-
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ficiaries, to identify sentinel events or clusters of events that may indicate less-than-
optimal care and to identify, prioritize, and act upon opportunities for improvement.
The implementation of the Health Care Quality Improvement Program in 1993
shifted the focus of the PRO program from its emphasis on identifying individual
(and often isolated) clinical errors to helping providers and practitioners improve the
mainstream of medical care. However, PROs continue to perform mandatory review
of a limited number of cases.

Engage the Provider Community: HCFA cannot combat fraud and abuse alone.
We will continue to seek the help of national organizations and the provider commu-
nity to take more responsibility for identifying and eliminating widespread fraud
and abuse. Although providers have been understandably reluctant to welcome the
additional work associated with maintaining and submitting documentation, HCFA
is working to facilitate provider documentation, via increased education programs
that promote correct coding and documentation. In addition, we have scheduled
meetings with professional provider organizations who will be invited to participate
in an educational briefing to explain the audit findings and enlist their assistance
in addressing the audit’s identified problems.

Correct Coding Initiative: In 1994, HCFA began the Correct Coding Initiative by
awarding a contract to AdminaStar Federal for the development of correct coding
policy for all physician CPT codes. This contract resulted in more than eighty thou-
sand claims processing edits that bundle services prior to payment. Implemented in
1996, this enhanced pre-payment control and associated software update resulted in
savings of about $217 million in its first year.

In FY 1998, HCFA will continue to develop coding policy and edits with a focus
on new CPT codes with the potential for high utilization. This project includes ongo-
ing evaluation of the utilization and associated pairing of CPT codes to ensure that
all significant CPT codes are included in this initiative.

Strengthen Provider Enrollment Safeguards: Due to the often covert nature of ille-
gal acts, a review of documentation provides no assurance that illegality will be de-
tected. HCFA will impose stricter standards, requirements and post application in-
vestigation to prevent those illegitimate providers, bent on fraud and abuse, from
admission into the Medicare program in the first place. In FY 1998, proposed legis-
lation will support this ongoing activity by requiring providers to disclose Employer
ldentification Numbers (EINSs), their Social Security Number (SSN) and prohibiting
entry into the Medicare or Medicaid Program to individuals or entities convicted of
felonies. We are developing a Notice of Proposed Rule Making (NPRM) that would
establish much stricter standards for suppliers of durable medical equipment, pros-
thetics, orthotics, and supplies (DMEPQOS). Among other things, this NPRM will es-
tablish a requirement that each DMEPOS supplier obtain a surety bond as a pre-
requisite for participation in the Medicare program.

Implementation of the National Provider Identifier (NPI) is also well underway.
This initiative will prevent providers from obtaining multiple billing numbers and
distributing billing across contractors. One provider identifier will allow HCFA to
track and monitor the complete picture of a provider’s billing practice. As these NPI
numbers gain universal use and acceptance, we will be better able to identify and,
more importantly, track abusive providers who have had numerous billing numbers
in the past. A Notice of Proposed Rulemaking (NPRM) will be issued shortly on the
NPI.

Improve Use of Technology and Data: In FY 1998, HCFA will continue developing
and refining the HCFA Customer Information System, which provides rapid access
to national provider and beneficiary level data. Proposed additions for FY 1998 de-
signed to enhance identification of abuse include expanded cost data, beneficiary
profiles, and detailed HCPCS (HCFA Common Procedure Coding System) and Reve-
nue Center code level analysis.

* In FY 1998, HCFA is planning a contract for a National Statistical Analysis
Contractor. This initiative is modeled after the success of a similar contractor for
the DME Regional Carriers, which improved contractor identification of abusive and
fraudulent providers. The proposed statistical analysis contractor will also have a
new capability to combine Part A and Part B claims data to develop comprehensive
beneficiary profiles.

* Los Alamos National Laboratories (LANL)—As mentioned earlier, LANL is cur-
rently investigating new sophisticated statistical methods for HCFA that combine
both provider and beneficiary profiles for development of algorithms based on pat-
terns of care that could potentially identify providers at risk for submitting fraudu-
lent and abusive claims. LANL has developed sophisticated computer pattern-
recognition programs that quickly spot new types of fraud and abuse, before the
claims are paid. LANL methodology will “look at unusual data clusters” and refer
suspect claims for our analysis. We expect this research to translate into methods
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that can be incorporated into our claims processing systems to enhance the effi-
ciency of claims review and proactively identify providers for review.

CONCLUSION

The initiatives and corrective actions described in this testimony are designed to
improve HCFA's record in the future CFO audits, and, in accordance with GPRA,
strengthen our ability to monitor and track Program Integrity efforts. However, the
degree to which these efforts will influence the error rate is unclear at this time.
As we gain experience, these actions will be monitored, evaluated and adjusted in
future years to ensure effectiveness.

The work of this Committee and other Members of Congress has been vital to in-
creasing our ability to protect the integrity of the Medicare program, and to safe-
guard the interests of our beneficiaries. Most importantly, the lessons and experi-
ence gained from our efforts in the past few years will guide us as we put our new
legislative and administrative tools to use. By effectively utilizing the solid partner-
ships between State and Federal agencies, the public, and private health care orga-
nizations, we will preserve Medicare and Medicaid for future generations.

Chairman THomas. Thank you, Mr. Vladeck.

I want to mention that we have with us Members of the House
Oversight Subcommittee. The Chairman of that Subcommittee is
the gentlewoman from Connecticut, Mrs. Johnson. She is also a
Member of this Subcommittee, but we wanted to make sure that
Members of that Subcommittee would participate.

Also, the gentleman from Washington, Mr. McDermott, although
I don't believe is currently a Member of either Subcommittee, is a
previous Member of the House Subcommittee and, as a practi-
tioner, would obviously show interest. I am pleased to have him
here as well.

I think, in part, we need to begin our questioning with the un-
derstanding that, with the Government Management Reform Act of
1994, we have the ability to look behind the other audits, and that
has produced some of the more “sensational” findings of waste,
fraud and abuse. But you did have a limited scope audit authority
and did so in 1993, 1994 and 1995.

My first question would be to that portion of the audit which was
like the previous audits. That is, my understanding is that this
audit was not significantly different from the audits in the area
that had been looked at in 1993, 1994 and 1995; is that correct,
Ms. Brown?

Ms. BROwN. Yes, sir, that's correct, as to accounts payable and
accounts receivable.

Chairman THomAs. So you had discovered weaknesses, if you
will, noncompliance over a period of time, but obviously, based
upon Mr. Vladeck’s testimony, they have been attempting to imple-
ment changes.

Do you have any feeling now, looking at it from a historical per-
spective, of making the same auditory comments without signifi-
cant change, as to why what is attempted to be instituted has been
so ineffective?

Ms. BRownN. A couple of things—there had been other priorities—
health care reform and so on—going on during that time. Also,
funding was not adequate to make some of the changes. That's at
least a partial reason, I'm sure. With the HIPAA Act, which was
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passed last year, there will be additional funding both for our work
and also for HCFA in doing their control work and monitoring.

Chairman THomas. So what we did in the HIPAA Act, providing
funding and focusing on waste, fraud and abuse, you see as a very
useful tool?

Ms. BrRowN. Extremely useful. | think it was a giant step for-
ward.

Chairman THomaAs. I'll come back to you in terms of whether
you've had enough experience with it to make any kind of meaning-
ful comments, and if you've had an opportunity to look at the budg-
etary aspects.

I am especially concerned about what | hope is not an ongoing
problem, because in 1993, you indicated in your report that the Of-
fice of the Actuary did not provide the IG with sufficient docu-
mentation and, according to your report, you were informed by
HCFA officials that HCFA actuaries were involved in the Presi-
dent’s health care reform initiative and, therefore, were not avail-
able to provide sufficient information to audit the details of the ac-
tuarial estimate of the payables. That's a statement that you made,
in fact. | believe in your testimony you stated that.

What does that mean and what were the consequences for the
audit?

Ms. BRowN. Those earlier audits were of a much smaller scope,
and we were trying to do some testing in order to prepare for this
audit. One of the things we wanted to look at was the actuarial
work. At the time, HCFA did not make that available to us. | think
you can detect a high level of annoyance there. But we did not ex-
pect it to be as far off as what it was this year when we were able
to do a complete study of that work.

Chairman THomAs. And the actuaries have been cooperating
with you more fully now?

Ms. BROWN. Yes, this year——

Chairman THomAs. So you believe it was simply because they
were preoccupied with the President’s proposal that they did not
work with you, or is there some kind of a working relationship
problem?

Ms. BRowN. You know, in retrospect, it's hard to know what they
were thinking, but it did seem to be plausible at the time that they
were extremely limited in their time and resources. That portion of
it was an estimate and not a high priority with us at that time.

However, that estimate does affect what we consider to be spent
on Medicare each year, because it shows what payables are left at
the end of the year, and if it's $18 billion off, it looks as if a lot
more was spent in, say, fiscal year 1996 than was actually owed
and eventually paid.

Chairman THomAs. You mentioned in your testimony on page 8
that you didn't look at the part B beneficiary payment structure be-
cause that's in the Social Security area and you don’'t have the stat-
utory power for that.

I did want to ask you a question about the structure of the IG
under Health and Human Services, in looking at the largest area
of HHS'’s involvement, HCFA. | wanted to ask you to either be
qualified as a comfort level question, or perhaps even a legal struc-
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ture question; that is, we know that the Social Security Chief Actu-
ary is structured differently than the actuaries in HCFA.

Is that a model that we might look to that would resolve the
problems—that is, an independent or separate structure for the ac-
tuary arrangement—or do you have a comfort level now that it was
the need to work on the President’'s proposal and it wasn't nec-
essarily a structural problem, that it was simply a time problem
and their demands were called for by the President and they
couldn't devote the time to working with you? Is it structure or—
Would it help as if we looked at the Social Security structure as
a model?

Ms. BRowN. No. | believe they are structured fairly similarly. |
don't believe there’s a real difference.

Joe Vengrin, who did these audits, is here with me. Could you
comment on that, Joe?

Mr. VENGRIN. Mr. Chairman, we looked into that issue, and | be-
lieve they are very similar.

Chairman THomaAs. So that would not be a help to us; it mainly
is a working relationship, time-focused problem, that | think the
Department is now sensitized to, or at least it will not occur again.

Mr. VENGRIN. No, sir. We had total access to the Actuaries’ Office
this year.

Mr. STARK. Was there anybody in the office?

Mr. VENGRIN. I'm sorry, sir?

Mr. STARK. Were there actuaries in the office?

Mr. VENGRIN. Yes, sir, there were.

Chairman THomAs. The gentleman from California has some
questions along this line as well, because we’re concerned about the
department working cooperatively to produce the best possible
product. If there are demands on time, which they feel they need
to respond to, we were thinking there might be an ability to create
an independence there that would allow a time use that would not
be similar to the 1993 experience.

Mr. Vladeck, in February we spent all day in Baltimore going
through the new operation there, and we were talking about the
planned integration of the managed care structure. Some time was
spent in your presentation on the Medicare transaction system.
One of the focuses of the presentation was that it would improve
the control of the Medicare Expenditure Program and that, in fact,
it was going to be a tool that would assist the department in waste,
fraud and abuse.

That response, | think, would have—and | accepted it at the
time, under the old auditing system, which obviously showed a 99-
percent failure to detect what went on in this audit. 1 guess I
would be willing to give you a little time to respond, as to whether
or not you think the MTS system really is something we should
continue to plow the amount of millions that we’'ve plowed into it,
on the assumption that it would be a useful tool in dealing with
waste, fraud and abuse.

Mr. VLapeck. Well, let me begin my comments by saying that,
if you look at the history of the audit reports over the last 4 or 5
years, and some of the recommendations and corrective actions we
committed to, | think, in hindsight, we may have put too many
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eggs in that basket of how that was going to solve all our problems.
And let me speak to a couple of those at the moment.

Clearly underlying the audit findings relative to both Medicare
payables and receivables, and a number of other issues that have
been raised, is the reality that we do not have an integrated finan-
cial accounting system for the Medicare Program that even comes
close to meeting the requirements of contemporary accounting or
audit standards. That's because the program grew up over a period
of time with much of the financial recordkeeping responsibilities in
the hands of the individual contractors, and in an era in which the
expectations were different and the standards of performance were
different.

We have always viewed the development of an integrated, CFO-
Act-compliant, accounting system as one of the central components
of the Medicare transaction With some of the setbacks we've had
in the development of the MTS, it has become clear to us in the
last number of months that we can’t wait for full-scale implementa-
tion of the MTS in future years to have that kind of adequate fi-
nancial reporting and accounting system. So when we are back con-
sulting with you in the next few months about our revised MTS
strategy, you will see that one of the pieces will be to move ahead
on a separate track, with the development of a contemporary, CFO-
compliant, Medicare accounting system.

Chairman THomAs. My concern was that maybe we set up a sys-
tem to go in the wine cellar and count the bottles, but nobody ever
checked to see if there was any wine in them.

On that basis, do you think that a healthy dose of random audits
would be a way to get at it? I know it's intensive and expensive,
but based on the results that we found, | don't see how you can't
have a random audit, in depth structure built in.

Mr. VLADECK. Mr. Chairman, | think your point is exactly cor-
rect, and it very much reflects what we have learned as a result
of this audit process.

As payment safeguard dollars became tighter and tighter over
the years, in the context of an ever-increasing claims volume, we
did move away from random testing of a variety of kinds of efforts
to focus testing on higher yield kinds of activities.

I think what the audit results show us is that it's imperative
that you maintain some level of random review. | do think that, in
part, because of the additional resources we’ll be getting as a result
of HIPAA's establishment of a dedicated fund for these activities,
and as a result of what we learned in the course of this audit, we
will have to get back to trying to find an appropriate level of ran-
dom testing as well. We will begin doing that at the very beginning
of the next fiscal year.

Chairman THomAs. Then briefly, in terms of the testimony, I just
have a couple of questions because of the statements that were
made and my inability to fully understand them in the testimony—
and | know my other colleagues are anxious to ask questions as
well.

On page 3 of your testimony, Ms. Brown, you indicate that “this
estimate of improper payments does not take into consideration
waste [excessive pricing] and numerous Kinds of outright fraud,
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such as phony records or kickbacks.” Yet in the chart in the next
section on the same page, you have 100 percent as the total.

Is it reasonable to assume that the phony records, for example,
might likely fall under the documentation category of no docu-
mentation, or insufficient documentation, or would this be an en-
tirely separate area and that the 100 percent in no way takes into
consideration—and if that's the answer, | don’t understand how it
relates to the numbers that you have here.

Ms. BrRowN. It was 100 percent of the sample. The sample itself
was just on fee-for-service claims. So of those claims, we looked for
medical backup. That's what the figures that are on the chart refer
to.

Chairman THowmAs. But when you use the term “phony records,”
and you have a category of “insufficient documentation”——

Ms. BrownN. If somebody were forging records in some case, that
wouldn’t have been detected here. In fact, there would be docu-
mentation then because they would have those falsified records.

Chairman THomaAs. OK. So we have the first level of never look-
ing behind at the actual claims and we were paying whatever was
shoved over the transom; you now go behind and look at it to see
if there's documentation to determine whether or not it was appro-
priate.

Ms. BROWN. Yes.

Chairman THowmaAs. This is the first audit that we've seen doing
that.

Ms. BRowN. That's true.

Chairman THomAs. But we still haven't looked to see, even if
they laid out full documentation, whether it was totally phony or
not.

Ms. BrRownN. Well, that’s true. And in a lot of our other work, in
our investigative work and so on, we recognize that kickbacks or
people who are submitting false records, things like that, are whole
other categories of fraud.

Chairman THomAs. Were the tools that we gave you in HIPAA
more useful to get at that kind of behavior than you've had in the
past, or do we need additional tools for that?

Ms. BrRownN. | believe those tools that we got during HIPAA, and
those that are being considered under the Budget Reconciliation
Act now, will give us the things that we really need to keep this
system as clean as possible.

Chairman THomas. For example, on page 6, in referring to the
coding difficulties, and the chart that identified the six particular
areas in terms of the types of difficulty, including coding, you say,
“We have provided HCFA a detailed list of certain procedure codes
that have a high frequency of error.”

Is it possible to briefly describe the high frequency of error? That
is, are they difficult to use accurately, or are they easy to misuse
in terms of upcoding, or are there a variety of uses under the “high
frequency of error” term that you use?

Mr. VENGRIN. Mr. Chairman, we highlighted codes with a fre-
quent incident of error. For example, as Dr. Vladeck was talking
about the E&M codes, they had a very, very high error rate. Also—

Chairman THomAs. When you say error, what type of error?
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Mr. VENGRIN. Both with respect to documentation problems and
medical necessity, in the area of home health agencies.

Chairman THoMmAs. So they were listed as a higher category than
would have been appropriate, or they were upcoded?

Mr. VENGRIN. Both.

Chairman THomaAs. Both.

Mr. VENGRIN. In medical necessity, too. We said to them that the
area of home health agency had overall a very high frequency of
error.

Chairman THomAs. Bruce, in your testimony—and let me see if
I can find the page—you say on page 4 that, in terms of the kinds
of reviews that must be performed by medical personnel from the
contractor or the PRO, the second paragraph on page 4, it is costly
and time consuming.

Given the potential cost of $18 to $29 billion, my assumption is
that that statement is a relative one, and that, in all probability,
if we did more of this, there would be a net savings?

Mr. VLabeck. No question, Mr. Chairman. This is exactly the
issue, that HIPAA begins to address. Over many years while the
total size of the program grew, estimates of potentially erroneous
payments grew. There was a fixed dollar amount with which do to
all of our payment safeguard activities. And so clearly, if you're
running returns on investment of 12 to 1, 14 to 1, you could invest
substantially more and it would still be an intelligent investment
Not until HIPAA did we begin to have the opportunity to do so.

Chairman THowmaAs. Right. On page 5 you say, “did we pay when
we should not have?” You went into an examination of how you try
to recoup money that maybe was paid out. My argument is we need
to look at a system that doesn’t pay out first and then determines
whether it was accurate later.

Finally, in reviewing the suggested changes, | was somewhat
amazed that there wasn't a real emphasis on changing the pay-
ment methodology as much as | thought there might be, if PPS is
significantly different than the fee-for-service, and | believe reduces
the possibility of waste, fraud and abuse, and again significantly
left out of suggested conclusions was a significant role for the bene-
ficiaries, in terms of their participation through education and in-
formation, and the need for computerized patient records, not only
for smart buying but for clear comparison, which I think on a com-
parative basis you could detect patterns that otherwise wouldn't be
there, all of these tools, things that we've been trying to move for-
ward with.

I guess what | did when | read your conclusions, it looked too
much like the head of a very large bureaucracy that’s just had an
audit, that turned inward to try to figure out how you could do a
better job inside the bureaucracy, instead of saying the way we can
solve a lot of these problems is to realize that the system doesn’t
make a lot of sense and that we ought to fundamentally change the
system, both in terms of who helps us detect waste, fraud and
abuse, and the way in which we pay our bills.

Mr. VLADECK. Obviously, you're entirely correct, Mr. Chairman.
If 1 could just make one specific point in that regard, because we
and you and our staffs have worked so hard on it for so long. We
are, whatever else may occur, going to have prospective payment
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systems for home health and skilled nursing facilities in law very
soon. If you look at some of these numbers, particularly the audit
findings when you're no longer paying on a cost basis, the nature
of these problems changes very dramatically. At least we will have
new wars to fight, and we will eliminate the old wars on some of
these.

Chairman THomas. But as a final statement, notwithstanding
our ability to put those into effect, it's clear that we need people
watching carefully, and some very real tools in punishing those
who, removing errors, clearly appear to be actively involved in
fraudulent behavior. And when you look at the dollar amounts in-
volved from a projection, it is serious business for us to get to the
bottom of.

Mr. VLADECK. Absolutely.

Chairman THomaAs. The gentleman from California, Mr. Stark.

Mr. Stark. Thank you, Mr. Chairman. Ms. Brown, it's good to
see you here, and Bruce. Is this the last time you'll be here?

Mr. VLADECK. It depends on the Chair's intention about addi-
tional hearings. [Laughter.]

We are always prepared to appear whenever the Chair desires.

Mr. STARK. If it is your last time here, I wish we had a more
suitable forum for celebrating your past service and saying we will
miss you, Bruce.

Bear with me a minute while | try and get in focus some of the
understanding of the problems in auditing, Ms. Brown. | want to
draw a parallel here with banks. When | was a banker, I had to
deal with several audits, so | have a lot of experience in that area.

It does seem that we're out of whack here about the same
amount that we lost in the savings and loan scandal. That cost tax-
payers about $130 billion, and we think that over 5 years, at this
rate, we could get to the same amount in Medicare.

Also, in auditing a bank, when the examiners first roar in and
take control, they count up the money—and perhaps Mr. Vengrin
has never done this—but that is not rocket science. You count up
the money, count the change, count the vault cash, add up all the
debits and credits, and it ought to come out right. The key is basi-
cally finding out what is the value and integrity of the assets.
There’s a lot of subjective judgment in that.

I presume that it is similar in auditing a provider. You can pret-
ty much add up the number of bills they submitted, and you can
look to see if the code was the right code. But the key question is:
was that code right? Was there a patient there, was it pneumonia
grade one, two or three? Those are very subjective or often can be
defended on a subjective basis. So you may need to take an auditor
trained to analyze more than just the empirical data, but also the
subjective data underlying it.

Am | going down the right path here in what the problems are?
Why not then follow what was done when we had the scandals of
Thomas Jefferson and Penn. They decided, as part of their pen-
ance, that they would set up compliance audit plans with outside
auditing firms, or law firms, who would annually review the insti-
tution’s policies and activities in compliance.

Why would this not be a good condition of participation for our
providers and, indeed, intermediaries? Let them pay to have an
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outside audit to make sure that their system, at least, is one that
would lend itself to be audited, and to enhance compliance? Would
that be a useful tool?

Ms. BrRownN. | think it would be very useful. Currently, the plans
that you were speaking of, the integrity plans, are something that
we imposed. It was part of the settlement, that providers had to
follow these types of plans.

We're in the process now of working with the industries to put
out model compliance plans that they could voluntarily adopt, that
would contain these things.

Mr. STARK. How about requiring them to adopt the plans?

Ms. BrownN. Well, the problem is that there is so much variance
from one provider to another—Ilarge hospitals, small, and things
like that, that we——

Mr. STARK. Wasn't there enough consistency in the types of mis-
takes you found that it wouldn't make any difference what kind of
provider it is. Upcoding is upcoding, isn't it?

Ms. BrRowN. That's true. In the coding area, it could be pretty
consistent. | think some areas would——

Mr. STARK. Could I suggest a second tool that the Comptroller
of the Currency uses that has a very meritorious effect on financial
institutions. That is that when examiners go into an institution
and go through the loan portfolio, they stay there until the docu-
mentation is completed. They stay there at the expense of the fi-
nancial institution. When a bank is audited or examined, the bank
pays for the examiners.

Ms. BROwN. | see.

Mr. Stark. Why should we not charge the providers for having
the auditors come in? If they're good and they're clean and they
keep the records the way they should, the auditor would go
through there very quickly. Also, the cleaner they are, the less fre-
quently you would audit them anyway.

It's the “bad actors,” who would have our resident examiners. If
they don't have the paperwork, we'll do it for them at their ex-
pense. | would like you to consider that, because instead of think-
ing that we've got to go and appropriate more money all the time
to help Bruce get more staff, maybe what we ought to be doing is
having some of these offenders paying.

I suspect there weren't many prosecutable criminal cases that
came up because of the intent problem, is that fair to say?

Ms. BRowN. Not out of this audit, yes.

Mr. STARK. So I'm just suggesting that maybe we could tighten
this up. Senator McCain and | have a bill in saying, “Make these
guys pay fees when they don't repay what they should fast
enough.” They're using us as a bank. They draw out money
through in their interim payments, and then after we find out they
owe us money back, they take forever to pay us back. That's fine
if we charge them real tough fees to make that an unattractive al-
ternative.

I'm suggesting these ideas in hopes that you all will think about
them and see if there are areas in which you might ask us to legis-
late.

There is a guy who does seminars for providers out in La Mesa,
California. He held ten seminars in June throughout California on
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how to get the maximum payments out of Medicare. He tells pro-
viders that you can scan their E&M codes, as a tip off to possible
fraud. This guy runs seminars based on your screening. He shows
people how to upcode within acceptable ranges so you won't catch
it as an outlier outside the bell curve.

Now, why don't we just send somebody from your staff to these
seminars to take down the names of everybody that's there and
audit them first. [Laughter].

I can tell you, that's where you'll find problems.

Finally, the American Hospital Association treats this, as they
usually do when we ask them to do something good, as something
to whine and complain about. They have asked Ms. Reno and Sec-
retary Shalala for a 6-month moratorium on hospital audits, | sup-
pose so they can steal more money. But is there any reason to post-
pone the audits on upcoding? | mean, why, now that we know
upcoding is there, why cave in to the pressures of the industry and
give them time? They've had years to try and voluntarily comply
and haven't. We've all seen how JCAHO gets sloppy and we have
to remind them.

Let's get tough now and keep auditing. That would be my plea
to you and to Bruce. This is not a time when we suddenly have
found it's the providers that are not doing their job, either through
incompetence or through greed. They've been doing it all along but
it isn't because of any problems we're creating for them. So | would
hope that you would look very much askance at giving them any
kind of moratorium on going after them through audits, because a
6-month moratorium means $11.5 billion lost to fraud.

Ms. BROWN. Yes, sir. We have not agreed and——

Mr. STARK. Good.

Ms. BrRowN. It certainly isn't something we're considering, that
we would withdraw——

Mr. StARrRk. | would love to hear from you and from Bruce’s de-
partment, about in what we could do to put much of the burden
on the providers to get their records in shape and make it very ex-
pensive for them if they don't. Because the expense to the tax-
payers, this $23 billion, Is Medicare funds that aren’t going to pro-
vide health care to other people who need it. That's a pretty nasty
indictment of the providers.

Thank you. Thank you, Mr. Chairman.

Chairman THomAs. Certainly.

The gentleman from Louisiana, Mr. McCrery.

Mr. McCRrerY. Thank you, Mr. Chairman.

This is, indeed, a very interesting hearing. It's a little unbeliev-
able to me that this is the first time we've ever had a comprehen-
sive audit of this system. It started in 1965, and that's a long time
to go without really knowing what’'s happening.

Ms. Brown, is there any chance that there are billions of dollars
out there not being claimed? Is there any chance that doctors or
hospitals or clinics are doing work for elderly patients and not fil-
ing their claims?

Ms. BRowN. There is a certain amount of that. What we usually
do when we're looking at coding errors—for instance, in the PATH
audit that was referred to in looking at the coding errors, if we
found there was a range of errors that went in what you would con-
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sider a normal curve, some undercoded, some overcoded and so on,
we offset those. If it was within a reasonable amount, we didn't
consider that something that we were going to go after and even
get any of the penalties.

Dartmouth, for instance. When we gave them a pass and said
that they did not have any substantive errors, it wasn't that they
didn't have errors. It's just that there was an understandable
amount.

When we go in and we find that virtually all the errors go in one
direction, and that they're very heavily in favor of the provider of
the services, then we feel there has been some kind of philandering
here. It would depend upon the degree, and we look at how people
do their coding, what are their instructions, a lot of other things,
to determine just why that happens. That's where the more severe
penalties will be placed.

Mr. McCReRY. So let me get this straight. In the course of your
audit, you did find that there were instances where providers
would undercode or perhaps not even claim work that was done?

Ms. BRowN. Yes. We netted those. For purposes of this audit,
where we did the sample, we netted the undercodes against the
overcodes to get the rates that we're looking at here. We do all
kinds of audits, so the coding is one of the things that we typically
would audit in a variety of different forums.

Mr. McCReRY. Considering that the net figure is, what, $23 bil-
lion in overpayments are we to assume that the frequency of
undercoding and not filing claims is probably less than the fre-
quency of upcoding and filing more claims?

Ms. BRoOwN. It's extremely low. In the claims that we tested, it
was certainly extremely low; and it was a sample from which we
could project for the universe.

Mr. McCRrerY. Why do you think that is? Why do you think there
is so much more overcoding and filing of additional claims than
there are the reverse?

Ms. BrownN. Well, | think people are trying to optimize their
profitability, and that if there haven't been any types of examina-
tion audits and so on for a long time, they get more and more ag-
gressive and tend to optimize——

Mr. McCREeRY. So the system gives them the opportunity to——

Ms. BROwN. Yes. It's a very complicated and a huge system. It
is certainly one we would consider a high risk system.

Mr. McCReRY. Yes. We're now at over $200 billion of claims
being paid by the Medicare system. That is a huge system.

Ms. BROWN. Yes.

Mr. McCReRY. | think that's an understatement.

Mr. Stark earlier referred to the $200 toilet seats and things like
that, and that was in the Defense Department, which also spends
$200 billion plus. Any time you've got that much money out there,
it's going to be difficult, if not impossible, to prevent some fraud
and abuse from occurring.

Ms. BrRowN. Sir, | also served as Inspector General of the De-
fense Department for some time——

Mr. McCRERY. So you're the one that cleared up the $200 toilet
seats. Good. [Laughter].

Ms. BRowN. We did a lot of clearing up.
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Improper payments by Medicare is a far more difficult thing to
control than the types of fraud we were finding with the Defense
Department.

Mr. McCRreRY. Why is it more difficult?

Ms. BRowN. Because there is such an enormous number of pro-
viders of various types of services, of beneficiaries. This is some-
thing——

Mr. McCRreRrY. In fact, |1 think you said there was 800 million
claim payments per year?

Ms. BRowN. That's right.

Mr. McCRreRy. Eight hundred million instances of claims being

Ms. BRowN. That's right. So there is enormous room for——

Mr. McCReRY. That's more than the Defense Department?

Ms. BRowN. Well, yes. | mean, in Defense we basically——

Mr. McCReRY. By several times?

Ms. BrRownN [continuing]. 300 major contractors. It was a dif-
ferent type of work.

Mr. McCReRY. That's the point that | wanted to make, that this
problem is even more difficult than the $200 toilet seat or the De-
fense Department fraud and abuse, which we know has been and
still is and forever will be with that much money out there.

But this problem is even more difficult, and it will remain more
difficult as long as we have 800 million points of payment out
there, as long as we provide that much opportunity for a single in-
dividual or a corporate individual to abuse the system, or even to
game the system.

Ms. BROwN. Yes.

Mr. McCRreRY. | notice that you did not audit the managed care
operations, only the fee-for-service part of Medicare. Why is that?

Ms. BRowN. Managed care companies are paid a certain amount
per patient, regardless of how much usage that patient has. So for
purposes of this audit, that was not an area where we had this
kind of concern. They're given—I believe it's 95 percent of what, on
average, the fee-for-service patients would be——

Mr. McCRERY. So the opportunity for fraud and abuse and waste
or error is less in the managed care operations than it is in the fee-
for-service operation?

Ms. BRowN. | have to say that the incentives are completely re-
versed. Abuses could be in underutilization rather than overutiliza-
tion. We have different incentives. Managed care is fairly new for
Medicare at least, and we still need to do a lot of work in that area
to find out if the people are getting the services they need and
other things. But for purposes of this audit, we did not find prob-
lems in that area.

Mr. McCRrERY. Thank you very much for your testimony, and Dr.
Vladeck for your testimony.

Mr. Chairman, my time is up. But | want to conclude by saying
that I think this audit points to the fact that this system is so bro-
ken it cannot be fixed, that fraud and abuse and waste in this sys-
tem will forever be with us, as long as we have this open-ended,
fee-for-service, 800 million point of contact system. We need to
drastically change it if we are going to stop this kind of error rate
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and have a program that is responsible and the kind of program
that Americans expect for their tax dollars.

Thank you.

Chairman THomas. | thank the gentleman.

Does the gentleman from Maryland, Mr. Cardin, wish to inquire?

Mr. CARDIN. Yes. Thank you, Mr. Chairman. I, too, want to
thank you for holding this hearing in such a prompt way. Obvi-
ously, a 14-percent overpayment, or unjustified payment, is unac-
ceptable and we need to get a handle on that.

I want to follow up on Mr. McCrery’s questions, but from a dif-
ferent angle.

It's interesting that we do pay the managed care operators 95
percent of the average cost under the fee-for-service program, but
if there is a 14-percent overpayment in the fee-for-service program,
can we then draw a conclusion that 95 percent is really paying a
significant overpayment to the managed care programs?

Dr. Vladeck, |1 would appreciate your observation, or that of Ms.
Brown. Is that 95-percent payment an overpayment to the man-
aged care program?

Mr. VLaDECK. | think one can say more generally, Mr. Cardin,
that any aspect of the fee-for-service system, whether it's erroneous
payments or fraudulent payments or excessively high unit pay-
ments for certain services that occurs in a fee-for-service system,
does indeed get built into the rate determinations for managed care
plans.

Mr. CARDIN. It's interesting to point out that in our budget that
we're working through in conference, we're trying to correct some
of those inherent problems of using a formula tied to the fee-for-
service. But it does point out that it can cause an overpayment to
our managed care providers.

Ms. Brown, | don't know if you have a view on that or not, was
that part of your audit in any way.

Ms. BrRowN. That wasn't one of the things we were auditing, but
obviously, any of these things are going to affect all the decisions
that are based on the totals used in Medicare.

Mr. CArDIN. It is an inherent problem in fee-for-service, where
you have to rely upon the providers’ good faith submission of
claims. They are supposed to have certain medical records to back
up what they're doing, and you have shown in your audit that they,
in fact, have not done that.

I'm curious as to whether there’s any information you have about
any of the private fee-for-service plans, either now or historically,
as to whether audits have been done and whether there’'s any con-
trast or comparison as to whether the 14 percent that we have
found is somewhat typical, or is high or low, on a fee-for-service
plan?

Mr. VLabeck. We have had a number of conversations with folks
in the private insurance business, many of whom, of course, are
contractors. | think their general response to the questions is one
of astonishment, that when you have activities that are producing
rates of return of the kind that our program safeguard activities
have been, that you don’t expand them.

The notion that is an artifact of the Federal budgetary process,
that you have benefit spending over here and administrative
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spending over here, and you can't trade off between them, is a hard
concept for many of them to comprehend, and when they com-
prehend, they have some questions about its underlying sanity.

So | think their belief is that their level of problems is signifi-
cantly lower than ours, but that is in part because their expendi-
tures on the safeguard activity relative to benefit payments is high-
er than ours.

Mr. CARDIN. Medicare, being such a large part of the medical re-
imbursement in health care, has certain advantages. And | want
to follow up on Mr. Stark’s point. Should we have some type of
compliance audit requirements from certain participants as a con-
dition of participation in the Medicare system? We may very well
wish to either make that a condition of large providers, or provid-
ers who your audits have shown have had problems in this area,
in order to make it administratively feasible and cost effective.

Do you have the legal authority to require some form of a compli-
ance audit from providers, or is that something that Congress
needs to be able to give you additional authority, in order to get
better compliance to the rules of Medicare?

Mr. ViLabeck. | think that probably varies by category of pro-
vider. | think, for most part B providers, we probably do not. I
would emphasize the relative small size as economic entities of
many part B providers as we think about that.

We do get audited financial statements from all hospitals, for ex-
ample, participating in the Medicare Program, and——

Mr. CARDIN. But they're not compliance audits.

Mr. VLaDECK. They're not compliance statements, that's correct.
But | believe we could probably, for part A providers, generate such
a requirement without statutory change. But | would have to check
into that.

Mr. CarDIN. | would appreciate if you could get back to me,
Bruce, on that. And I'm not necessarily suggesting that for every
provider that there be an annual compliance audit. It may well be
that, depending on size and depending upon their history, and de-
pending upon your audits, and depending upon the areas that
we've had problems, that we could have a game plan, a selective
process, for requiring compliance audits on a periodic basis for
those providers that have a history of poor performance. It seems
to me that could save a lot of money.

I agree with Mr. Stark. In those cases, it seems to me that the
provider should be responsible for the cost and it should not come
out of HCFA's budget.

Mr. VLADECK. Certainly when cases are pursued to formal litiga-
tion, either civil or criminal, the Inspector General has made it a
practice, in the resolution of many of those cases, to require contin-
ued compliance plans and so forth. But we should probably look at
making that more general.

Mr. CARDIN. Thank you.

Thank you, Madam Chairwoman.

Ms. BrowN. If | could add to that, sir, there are several things
we feel are very important that are now under consideration in the
Budget Reconciliation Act, things like the Social Security number,
so that we can track the individuals—because many of them work
for a number of different firms; ways of keeping people who have
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a criminal record out of the program so that they don't get in in
the first place; not allowing them to discharge their obligations in
this area under bankruptcy.

These are the kinds of problems that we have seen abused over
and over again, and | would be glad to talk to any Members or
their staffs about what we have found and why some of these
things might be very important.

Mr. CARDIN. Thank you.

Mrs. JoHNSsON [presiding]. Thank you.

I want to make a couple of comments. First of all, for several
years the trustees of Medicare have reported that the system is in
significant trouble and, indeed, is catapulting itself toward bank-
ruptcy. As Chairman of the Oversight Subcommittee of Ways and
Means, we have now, for all 3 years that I've chaired that Sub-
committee, have reports from the executive branch that Medicare
was one of the few high fraud programs, highest fraud programs,
in the Federal Government. Every year they pick out the top high
fraud programs and report to us on them. It is, at a fundamental
level, really outrageous that, given the importance of Medicare to
seniors in America, given the seriousness of its financial situation,
and given the concerns we had about it, that we should only now
be coming to this information.

The good news is that we're coming to this information. The real-
ly outrageous news is that it has taken us so long to get here. |
am pleased to know that the tools that we gave you a year ago are
helping, and that the tools we're finally putting in this budget rec-
onciliation, this Medicare reform bill, will be helpful.

But | think we have to look at the comment that Mr. McCrery
made. Is it possible to manage all this information? That's where
I want to focus my questioning in the time that I have.

It doesn’'t appear to me that the lack of information is the prob-
lem. What appears to me is that we don’t look at it. Now, one of
the things that you say in your testimony, both of you in different
ways, one of your disclaimers has to do with the auditing of hos-
pitals, home health agencies and so on, and that you are working
now on an audit process for 1997 that you will both agree on.

Now, if there is a group of providers from which we’'ve been get-
ting detailed cost reports, it's certainly the home health industry.
Frankly, many of us have wondered whether anybody ever looked
at that stuff. So 1 wonder, as you go through this audit issue, are
you looking at what information are we collecting—because it all
has a cost—and are we using that, has it been helpful, and is one
of the messages we're getting from this is that we're asking for the
wrong information? So | want to hear about that in the home
health.

But I would have to say, if there’s anything we’'ve been looking
at, we certainly have been looking at coding, so it strikes me as
truly outrageous that 8.5 percent of the $23 billion are coding er-
rors. That's not hard.

Even the documentation. We've known what the documentation
requirements were. Wasn't anyone looking to see if the fiscal inter-
mediaries were asking for documentation? Twenty-three billion dol-
lars in documentation errors, in coding errors, things like that
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known, simple. That's more than anyone has ever proposed saving
any year, and would easily have solved the problems of Medicare.

So while I understand we're never going to be to zero, | think
this report is an absolutely startling, dramatic condemnation of
this government-run health care program. It raises fundamental
issues, as Mr. McCrery pointed out, about our ability as a bureauc-
racy to assure an honest system that pays for appropriate health
care.

But to return to some of the narrower issues that we might try
to sort through, 1 would like to hear you both talk about the cost
reports that are already in the agencies and why they weren’'t more
helpful, why you have to now go back and find an audit process you
can both agree on when we had cost reports, we had audit proc-
esses, presumably, and they aren’t working for us.

Mr. VLADECK. That's not what the report says, Mrs. Johnson. Let
me try to clarify that, because | think the Inspector General’'s audit
showed that there are very substantial recoveries as a result of our
auditing of the cost reports.

What it also found, however, is the cost of the limitations on the
amount of auditing we perform, which is directly a function of the
budgetary limitations for those procedures. We don’t have a nation-
ally valid sample from which an auditor can project the potential
savings or the potential overpayments across all audit activities.

We know, for every dollar we spend on auditing cost reports for
Medicare providers, we save the program $7. What we don't know
is how much in total could be saved, because we don’t have enough
audit funding to provide a statistically reliable sample of all the
audit activity we have. Is that a fair——

Mr. VENGRIN. That is fair.

Mr. VLADECK. So, in fact, the audit process is extremely useful.
There just isn't enough of it.

Mrs. JoHNsoN. If the audit process then is not at issue, then why
does there have to be a disclaimer?

Ms. BRowN.For instance, in asking for all the backup documenta-
tion, HCFA in the past was only able to go through that type of
process for 3 out of 1,000 providers.

Mr. VLabeck. No, that's the medical review estimate.

Ms. BrowN.The medical review, | think, is one of the things
you're talking about; that is, having people do those kinds of medi-
cal reviews before Medicare agrees to pay, or shortly afterward, so
that they can reconcile those overpayments. There hasn't been
enough funding that HCFA has gone through and done that on a
more frequent basis. Certainly if it was done, maybe 3 percent or
something, people would be careful.

Mrs. JoHNsON. Let me clarify something here.

They go through this reconciliation process of accounts every
year, for every provider.

Mr. VENGRIN. That's correct.

Mrs. JOHNSON. Are you saying that that's not an accurate proc-
ess?

Mr. VENGRIN. We're saying they don't do enough of them, ma’am.
Of 38-40,000 cost reports, the maximum they can do is selective
line items. They cannot cover all the providers out there. So while
they recover an enormous amount of money back from those that
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they review, we know that there’s still a major population that gets
no review.

Mrs. JoHNsON. | think I'm asking a slightly different question.

Mr. VENGRIN. OK.

Mrs. JoHNsON. Every year, in order to reconcile accounts with
agencies—in other words, the difference between the prepayments
and the final payments——

Mr. VENGRIN. Yes, ma’am.

Mrs. JoHNSON [continuing]. They do reconcile a lot of bills. |
mean, they review tons of material.

Mr. VENGRIN. Yes.

Mrs. JoHNSON. | mean, they have to. Otherwise, they can't de-
cide how much money to pay that agency.

Mr. VENGRIN. Correct.

Mrs. JoHNsON. What is the quality, what is the accuracy, of that
process? Because we're putting lots of money into that, provider
specific, action by action, bill by bill. What is the quality of that
process, in your estimation?

Mr. VENGRIN. | can only talk about the cost reports. Now, when
we went out there and interviewed, the individuals reviewing the
actual cost reports themselves, they will tell you that there is still
a major population out there that they absolutely do not review at
all.

In terms of the claims reconciliation, I'm not too sure that they're
covering that. Again, they only have resources to look at selective
cost centers or line items. But again, some of these things can be
11 or 12 inches thick. They do not have resources to validate var-
ious line items. That is the problem. We cannot be sure that the
amount they are ultimately selling for, approximately $3 billion, is
the correct amount. Stated another way, they could be settling on
costs that are inflated.

Mrs. JoHNSON. | appreciate that. | don’t think that you can make
a determination about how to solve the system without under-
standing whether or not that basic reconciliation process that goes
on in an agency-specific level—I mean, surely that ought to be ca-
pable of looking at coding, looking at appropriateness of care, and
looking at documentation.

The forms these agencies fill out, and the stuff they're sending
to the government, is voluminous. So | guess we're not going to
solve this here. But I would say that this report really challenges
us all to deeply rethink the system, not just to make superficial
changes. | will be interested to see whether the provider number,
which we could have done several years ago—it was in the rec-
ommendations, | think, in our original Medicare reform bill—helps.
But | think Mr. McCrery's point is one that we've got to be far
more serious about.

So | have taken my time and | will recognize now Mr. Lewis.

Mr. LEwis. Thank you, Madam Chair, but | think other Members
were here before me, Mr. Becerra.

Mrs. JoHNSON. Excuse me. | guess next is Mr. Becerra. My mis-
take. Following him, Mr. Christensen.

Mr. BECERRA. Thank you, Madam Chair. | thank my colleague,
Mr. Lewis, for that courtesy.
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Let me see if | can ask a couple of questions with regard to our
remediation efforts on the whole issue of fraud and abuse, and rec-
ognizing that the findings in this audit don't necessarily reflect
100-percent fraud or abuse.

Can either of you give me some sense of, say, over the past cou-
ple of years, the last 2 years, how many cases of criminal prosecu-
tion have been instituted by HHS to try to address the issue of in-
tentional fraud or abuse?

Ms. BrRowN. We have between 1,500 and 2,000 in a year. | can
get you the accurate numbers and | will submit that for the record.

Mr. BECERRA. Out of how many prosecutions? It's 1,500 to 2,000
convictions. How may prosecutions?

Ms. BRoOwN. These are for just the health care area. We only
have about 150 convictions in the year, but we have about 650 civil
settlements.

Mr. BEcerrA. OK. Let me make sure I'm distinguishing here.
We're talking criminal and civil prosecutions here, or are we talk-
ing only criminal prosecutions?

Ms. BrowN. OK. Frequently, if somebody is going to be pros-
ecuted criminally——

Mr. BECERRA. They settle on something else, civil charges?

Ms. BRowN. They settle in a civil settlement. So it's very hard
to draw the line. There is some overlap there.

Mr. BECERRA. So then let’s be clear.

How many actual convictions, criminal convictions, did you have,
and over what period?

Ms. BRowN. About 150 a year.

Mr. BECERRA. A year.

Ms. BROWN. A year.

Mr. BEcerrAa. OK. And you mentioned the figure 650 settle-
ments.

Ms. BRowN. That's true.

Mr. BECERRA. And they settled on civil grounds?

Ms. BROWN. Yes.

Mr. BECeRRA. And it could have included criminal complaints,
but—

Ms. BRowN. There may be a few of those as well in there, and
many of the civil settlements were—we could have gone either way.
In each case we analyze whether or not this entity should be able
to continue providing service. We exclude them, and the figures |
mentioned about the 2,000 were for those we exclude from partici-
pating in the program.

Mr. BECERRA. How many actual prosecutions or initiations of ac-
tions against providers in a year do you normally see occur?

Ms. BROwWN. You mean how many investigations are ongoing?

Mr. BECERRA. Investigation doesn’'t always lead to some form of
action or prosecution. Why don’'t we first talk about how many—
Well, how many investigations in a year do you typically perform?

Ms. BRowN. OK. Excuse me. There are about 750 ongoing inves-
tigations, and some of them overlap years, though. But they would
yield these results. And over time, you would say, of the 750 or so
going on, you would get about 150 convictions a year, and you get
settlements of about 650. | can give you that information in a more
accurate form.
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Mr. BECERRA. It sounds like what you're telling me is that, if you
initiate some 700 to 800 investigations, that in most cases you end
up with either a settlement or a prosecution.

Ms. BROWN. Yes.

Mr. BECERRA. So it doesn’t look like, in most instances, you're en-
gaged in any kind of “fishing expedition.” You've got some pretty
substantial evidence to have you go forward.

Ms. BROWN. Yes, sir. | have been Inspector General for five agen-
cies, and one of the things we ordinarily did in all of the other
agencies where | served was a lot of work trying to find vulnerable
areas and looking for places where fraud could exist.

We have so much available that we're picking those that are the
best cases and that we know we can get some kind of resolution.

Mr. BECERRA. That tells me then that you're picking, of all the
information you've received, you're picking those that you think are
most likely to lead to some form of action, that you can have suc-
cess on them.

Ms. BrowN. That's true. In fact, the Secretary’s initiative is to
get a real handle on the fraud, waste and abuse and, of course, the
Congress has seen fit to pass the HIPAA legislation last year,
which will fund a lot more of this work, so that we can do a better
job.

Mr. BECERRA. So that leads me to conclude from what you're say-
ing that there are a number of investigations that you don't under-
take, whether it's because of resources or other reasons that you
don’t undertake, that could also be fruitful—

Ms. BRowN. That's true.

Mr. BEceRRA. Could you use more money for the purpose of in-
vestigations?

Ms. BRowN. We certainly can.

Mr. BEcCerRRA. How would you propose to collect on some of the
overpayments that you've discovered in this audit that you've just
performed, and how much would it cost to do so?

Ms. BRownN. In the audit performed, those things that were in
the sample and where we found errors, we have turned those over
to HCFA and they will look at them to see where overpayments
can be collected, or an exception is appropriate, and start the col-
lection action.

Perhaps Bruce would want to comment on that.

Mr. BECeERRA. Mr. Vladeck, can you tell us how much it's going
to cost you to do that, and do you have the resources to do the col-
lection?

Mr. VLabeck. No, we haven't looked at that.

Let me just say two things about that. One is that the recoveries
are a gross figure, not a net figure, relative to collection costs. But
we have not estimated that.

The second is that it's not clear that we will recover in every in-
stance. Ordinarily, particularly on denials of medical necessity, pro-
viders whose claims we deny appeals rights. In the appeals process
on medical necessity claims, we lose about half the time. So none
of the instances found in this audit were post appeals process. They
were all the determinations we would make. So whatever the dollar
estimates are, they are not necessarily an estimate of recoverable
dollars.
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Mr. BECERRA. Madam Chair, if I could be indulged for one last
question.

Give us a sense, if you can today—We have an audit that says
an estimated $23 billion was overpaid by the system to providers.
Some of that you're telling me we will not be able to collect because
in some cases the providers acted legitimately and they would win
on appeal. In other cases perhaps it would be difficult for us to
prove up that we're owed the moneys.

But there is a pot of money out there that we're fairly sure was
overpaid. How much would it cost us to go collect it and are you
going to try to collect it?

Ms. BrowN. If | could comment, the $23 billion is the result of
a sampling technique. It's a valid sample that is projectable and so
on.

Mr. BECERRA. Understood.

Ms. BrownN. All we have is those in the sample. So we have a
little over 1,500 claims that we can go back on. But that would be
a small portion of the amount of money identified. | don't think
that we'll ever collect that money back. There will be a small por-
tion of that that can be collected, but we do want to be sure that
it doesn’t continue to happen in the future.

Mr. BECERRA. Madam Chair, if | could be indulged—They're rais-
ing more questions than | think answering.

What percentage did the sample represent of all the various
claims that were submitted by providers? What percentage are we
talking about, the sample?

Mr. VENGRIN. The sample was not segregated by provider type.
We selected it from the contractors. Otherwise, to do that we would
have had to review maybe 60,000 or 70,000 claims.

Mr. BEcerrRA. Well, you extrapolated and told us there was about
$23 billion out there that was overpaid.

Mr. VENGRIN. Yes, Sir.

Mr. BECERRA. What was the actual amount you found to be over-
paid?

Mr. VENGRIN. $400,000.

Mr. BecerrRA. $400,000. So you have extrapolated to what de-
gree?

Mr. VENGRIN. We projected the individual overpayments back to
the population that we drew from, which was $168 billion.

Mr. BECERRA. What I'm trying to get a sense of is your actual
sample is what percentage of the full universe.

Mr. VENGRIN. We reviewed 5,000 claims. It would be 5,000 out
of 800 million claims.

Mr. BECERRA. Out of how many?

Mr. VENGRIN. 800 million.

Mr. BECerRRA. 800 million claims, and you examined 5,000?

Mr. VENGRIN. Yes.

Mr. BECERRA. OK. So clearly, what you have found in terms of
actual overpayment reflects only a very tiny, infinitesimal sample,
and you've been able to, using statistical methodology, extrapolate
that we would have about $22 billion overpayment.

Mr. VENGRIN. | would just like to insert one caution. Population
is not a major factor in our sampling.

Mr. BECERRA. That's fine.
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Mr. VENGRIN. It's the variability in the population.

Mr. BECERRA. What I'm trying to find out is, given that we used
a small sample to come up with this overall estimate of $23 billion,
we know some specific cases of overpayment through the sam-
pling—

Mr. VENGRIN. Yes, Sir.

Mr. BECERRA. We're now estimating the entire amount of over-
payment for the entire system.

Mr. VENGRIN. Yes.

Mr. BECERRA. In order to ever collect that $23 billion, we have
to go out and examine all the files, all the claims, to find out where
the overbilling took place——

Mr. VENGRIN. Absolutely.

Mr. BECERRA [continuing]. Which would cost you enormous
amounts of money and enormous amounts of time. So we're looking
at $23 billion in projected overpayment.

But what is the chance that we're ever going to be able to collect
what you have estimated to be a $23 billion overpayment?

Ms. BrRowN. | would say it's far less than 1 percent. Nobody is
attempting to do that.

Mr. BECERRA. So it seems to me that we had better find a better
way to prevent the overbilling from occurring, because collecting it
is virtually a nil possibility. So some of the ideas that were sug-
gested by Mr. Stark and others, to try to make sure that we en-
courage providers not to make mistakes, is probably the best way
to go.

I thank the Madam Chairwoman for the extra time.

Mrs. JOHNSON. Mr. Christensen.

Mr. CHRISTENSEN. Thank you, Madam Chairwoman.

Not to go overboard in terms of the last question, | think the
Congressman’s question was very good—exceptional, as a matter of
fact. The one thing | do want to ask, though, is this $8.5 billion
on the lack of medical necessity.

When you were looking at the testing in these areas to determine
lack of medical necessity, what were some of your findings and
what were the various parameters that you set up to determine
lack of medical necessity?

Ms. BrRowN. First I would like to comment that we had doctors
doing this work, medical specialists, that were very familiar with
these things. We used both some of the medical people that worked
for the HCFA contractors and the PRO’s to do this examination. So
HCFA actually did a major portion of that work; or it was through
HCFA that we got that done.

As far as the parameters, Joe, do you have a comment?

Mr. VENGRIN. The medical review staff followed the same meth-
odology that they did when they were out there performing the
services as part of the contractors.

What are types of examples? Skilled nursing facility. When we
requested the medical documentation, and when it was submitted
and provided to the medical review staff, they went into the
records, and it generally did not support the level of care billed.
There has to be documentation. That's a requirement under the
Federal regulations, to clearly document the need in the case
record.
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When the medical reviewers went to do that, many instances—
for example, in the skilled nursing facility, it showed that the pa-
tient was receiving a lesser level of care.

Mr. CHRISTENSEN. Of the 5,000 cases that you've analyzed, were
all of them also looked at for each of these various categories, in-
correct coding, lack of medical necessity——

Mr. VENGRIN. Yes, Sir.

Mr. CHRISTENSEN [continuing]. Or was there a separate pool that
just specifically dealt with lack of medical necessity?

Mr. VENGRIN. No, sir. Each of the 5,000 claims that we reviewed
all included a medical review, plus I had an audit program that
covered every aspect of the claim—eligibility, provider eligibility,
and what have you.

Mr. CHRISTENSEN. | wanted to ask Bruce, how far along are we
in the national provider identifier system and what phase have we
reached in that system, regarding the first page in the Chief Finan-
cial Officer’s report?

Mr. Viabeck. | think there's really two elements to that, Mr.
Christensen. One is the updating of HCFA’'s own provider records
to conform to the national provider identification system, and sort
of in parallel to that is the adoption of a rule under the provisions
of HIPAA for essentially an all payer national provider system.

We will have the proposed, HIPAA rule, out within the next cou-
ple of months. It will have an effective date of some time in mid-
1998. Our systems will be in conformance with it by that time. So
we're progressing and we're within less than a year, | think, of
bringing our own records in to conformity with the national pro-
vider identification system and of trying to establish a norm so that
the private sector over the following years will also come to use the
same system.

Mr. CHRISTENSEN. To what degree do you think the national pro-
vider identifier system will help in deterring fraud and abuse?

Mr. Viabeck. It will help enormously, 1 think, in fraud cases
where there is real intent to deceive and to steal from the pro-
grams, | think it will be, based on the experience we've had in Op-
eration Restore Trust and other cases, | think it will be enormously
helpful. For the kind of overpayment issues that we're talking
about, I don't think it will be as critical.

Mr. CHRISTENSEN. Ms. Brown, have you looked at this system
yet? Have you looked at the national provider identifier system?

Ms. BrRowN. Well, we've got somebody that is working with them
to finalize the system, and our input is being used in all of the deci-
sions.

Mr. CHRISTENSEN. | think Ms. Johnson said earlier we're not
going to begin to solve all the problems at this hearing.

But I do believe, if you look at the $8.5 billion in the lack of med-
ical necessity that the Inspector General has documented here
through her sampling, it points to a larger, problem, and the fact
that people are not don't have a financial interest in the system,
means that they unintentionally use the system.

That's why | think we have to move away from the current sys-
tem. We have to go to a system where people have a financial in-
terest, every time they go to a doctor, they have an opportunity to
share in the expenses of that, and they have a second chance to
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think about whether or not they want to use the system in that
manner.

I believe, until we get to a system where people have to dig into
their own pocket a little bit deeper, to make the decision on wheth-
er or not they're going to invoke the Medicare system, we're going
to continue to experience this lack of medical necessity, and the
kind of money that we're spending, 37 percent of the $23 billion
documented here is outrageous.

I would like to say, frankly, there are very few companies—
maybe the top 100. | don't know what the top 100 corporations in
the country, in terms of net sales are, but | would say that $23 bil-
lion is equivalent to the earnings of at least one of the top 100. Un-
less we have a fundamental shift in the way the Medicare system
is operated, and construed by the beneficiaries, we're going to see
this year in and year out. | would just applaud the Chairman for
holding this hearing, but hopefully we can move on to a fundamen-
tal in Medicare of where we're going to take the program to the
21st century.

Mrs. JoHNsoON. Thank you, Mr. Christensen.

Mr. Lewis.

Mr. Lewis. Thank you, Madam Chairperson. | will be rather
brief.

Ms. Brown, on page 7 of your testimony you make six rec-
ommendations for improving HCFA accounting practices. Could
you explain the first two a little further?

Ms. BRowN. OK. I'm going to let Joe——

Mr. LEwis. The first two recommendations.

Ms. BRowN [continuing]. Go into a little more detail on the rec-
ommendations.

Mr. VENGRIN. Yes, sir. We feel, since this is the first nationwide
error rate that has ever been established for the program, that
HCFA should continue with that process. As Dr. Vladeck indicated,
I believe by fiscal year 1999 they have agreed to develop that.

They need that for a couple of purposes, not only to determine
where to prioritize their attack on the claims process, but also in
terms of the financial statement implication. Because as | men-
tioned, the fee-for-service is $168 billion. They need to reflect what
part of that for financial reporting does not meet the current Medi-
care laws and rules.

Mr. Lewis. Do you have any sense of how easily these rec-
ommendations can be implemented?

Mr. VENGRIN. | think that, as everyone has probably testified
here today, this is a most complex problem. It's not one that is eas-
ily resolvable today, but certainly documentation is 47 percent of
the problem, and certainly one attack that they need to focus on
is making sure that the providers understand that this is a prob-
lem. So | think the outreach effort, which may not cost, you know,
billions of dollars, is certainly critical here.

Mr. LeEwis. Thank you.

Thank you, Mr. Chairman.

Chairman THomaAs [presiding]. | thank the gentleman.

Does the gentleman from Washington wish to inquire?

Mr. McDEeErRMOTT. Thank you,

Mr. Chairman.
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Chairman THomas. Thanks for being with us.

Mr. McDerMOTT. | want to ask a pragmatic question here. You
did 5,500 audits of 5,500 claims. Where did you select those claims
from, in HCFA or out in the field at various State intermediaries?

Ms. BROwN. They were at the contractor’'s site. The claims se-
lected were from the contractors, claims they had paid.

Mr. McDermMoTT. Where did you do these?

Mr. VENGRIN. We first started, sir, with a selection of the con-
tractors, and then we reconciled the actual pay claims back to re-
ported amounts——

Mr. McDermMOTT. But, in which States did you do these audits,
which contractors did you audit?

Mr. VENGRIN. The first cut on the statistical selection was of the
contractors, so it was across the country.

Mr. McDermOTT. So you went and looked at completed claims in
the contractor’s file?

Mr. VENGRIN. That they processed, yes, sir.

Mr. McDeErRMOTT. You didn't go up to the HCFA level and get
what had been submitted from the contractor?

Mr. VENGRIN. We pulled the sample at the contractor site of
processed claims, yes, sir.

Mr. McDermoTT. Now, if | understand correctly, when | used to
practice medicine, | filled out a form and | sent it to the inter-
mediary in my State. It would be Blue Cross or Blue Shield or
Aetna, one of the major insurance companies that had a contract
with HCFA to administer at the State level; is that correct?

Mr. VENGRIN. Yes.

Mr. McDeErRMOTT. That's still the process today?

Mr. VENGRIN. Yes.

Mr. McDermMoTT. Now, if there is an error of either no docu-
mentation or poor documentation, it should have been picked up at
that level, shouldn't it?

Mr. VENGRIN. Not necessarily, sir. When we went back to the
medical records, that's where the problem was. On the surface, the
bill, as submitted, was correct.

Mr. McDERMOTT. So you went one step back. You took the docu-
ment that they had said for a peptic ulcer or something, and you
went back then and pulled the hospital chart?

Mr. VENGRIN. Yes, Sir.

Mr. McDerMOTT. In the hospital itself, or did you use some kind
of data access system?

Mr. VENGRIN. We mailed out a letter to the specific provider and
asked that that documentation supporting the claim be sent to us.
Mr. McDerMOTT. And so what they did was they xeroxed the pages
out of the hospital chart, or their office files or whatever, and sent
it in to you as documentation?

Mr. VENGRIN. Yes, sir. In some instances, they did not send in
documentation.

Chairman THomas. Would the gentleman yield?

Ms. BrRowN. We did go back to them at least three times, and
they knew that on that particular claim they would have to reim-
burse us if they did not submit the documentation and backup for
it. So there was great incentive for them to do so, if it was avail-
able.
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Chairman THomaAs. Incentive. But what was the general feeling
of cooperativeness about what you were doing, since you had never
done this sort of thing before?

Mr. VENGRIN. Well, it's kind of hard to read from that, since in
a high incidence there was no documentation provided. As the In-
spector General points out, the letter clearly indicated that if this
information was not provided, a disallowance would be taken. And
then we went back the second time with a follow up formal letter
saying the same thing.

Chairman THomas. | thank the gentleman.

Ms. BRowN. And then a third time with phone calls or in a few
cases, letters a third time.

Mr. McDermoTT. So if there's a problem here, it is that the
intermediaries, not HCFA, not public employees, but private sector
contractors who have a contract with the government have not
been following up and actually looking for the documentation. Is
that a fair assessment of where the problem actually exists?

Mr. VENGRIN. No. I think it goes back further, sir. It's at the pro-
vider level. Typically under Medicare, as with most insurance sys-
tems, they do not submit backup medical files when they process
a claim.

Mr. McDErRMOTT. So, the contractor is not requiring providers to
send in sufficient information; is that what you say the fundamen-
tal problem here is?

Ms. BRowN. The system is built on a trust, that there will be
documentation in the medical records, and people are aware of the
fact that we can request that at any time. But it is seldom re-
quested, and | think there was carelessness in the best instance,
and perhaps some pushing the system by claiming things that
weren't actually procedures performed.

Mr. McDerMOTT. Mr. Vladeck, Is there anything, Mr. Vladeck—
When you negotiate a contract with one of these intermediaries, do
you require them to do any kind of compliance auditing? Is there
anything in the contract that requires them to do so, or do they
just accept the responsibility? If they say the claim is OK, that
means there’s documentation somewhere, some place in a file?

Mr. ViLabeck. Let me try to clarify this, because | think it's im-
portant and it's at the heart of the issue of the corrective action
plan.

Intermediaries and carriers are required to do several things.
One of the things they are required to do by law is to pay a so-
called “clean” claim within 30 days of the time they have received
it. Another thing they are required to do is to provide as much in-
centive as possible for providers to submit claims electronically, be-
cause the only way we've been able to afford to maintain claims
payment, with the volume increases and a flat budget, is by moving
from a paper system to an electronic system.

They are also required to do a detailed review of the backup doc-
umentation for medical necessity, of a sample of all the claims for
all of the providers they deal with. However, they are on cost-based
reimbursement contracts with a budgeted cap for those activities in
the course of their fiscal year.

So we will say to a particular contractor, you have an approved
budget for this year of $18 million, with which you have to do the
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following things, including devote a certain amount of time and ef-
fort to doing these look-behind reviews, but your budget for pay-
ment safeguard should not exceed $x.

What the audit found, in fact, was that the contractors were ex-
tremely compliant with our requirements on them, and that the ac-
tivities they undertook in audit and medical review, among other
things, were done extremely well. But the amount of resources de-
voted to these sorts of activities, relative to the total claims volume,
is very, very small.

Mr. McDerMOTT. So you actually set two requirements a dis-
incentive to an incentive. One is they're supposed to look back, but
the other is you can only use $50 to do it, which made it impossible
for them to do the kind of look-back process that you anticipated?

Mr. ViLabeECK. Again, when they do the process, they do it well.
The problem is they don’t do nearly enough of it, and that's be-
cause they don't have the money to do it.

Mr. McDeErRMOTT. Their sample is too small.

Mr. VLADECK. That'’s correct.

Mr. McDerMOTT. So out in the field, where Mr. Stark heard of
these seminars, they told people how to avoid the look-back process
that's being done by the local intermediaries? Is that a fair descrip-
tion?

Mr. ViLabeck. We have gotten to a process, | think, where the
intermediaries and carriers are very sophisticated about using sta-
tistical data, to make it hard to predict who they're going to look
at and what they're going to look at from 1 year to the next. So
some of the value of these seminars is relatively short lived.

But the underlying fact is, again, that the number of claims on
which we do this sort of detailed look behind as a proportion of the
total claims volume or the total dollar volume is clearly just way
too small.

Mr. McDErRMOTT. So it's sort of like the IRS audit. You know
that you can slide pretty much if you don't get too far out, because
they only audit a very small number of people. It's the same thing
operating here. Doctors or the professions would know that there
were very few audits actually occurring and the likelihood of get-
ting caught was small.

Mr. Vieabeck. | think the average doctor with a large Medicare
practice, who submits a lot of Medicare bills, finds very few in-
stances in which somebody comes and looks at a chart.

Mr. McDerMOTT. Let me ask one more question, and this is one
that I think, Mr. Chairman, at some point probably needs another
hearing of its own, and that's the whole question of medical pri-
vacy. In the back of the audit from the Inspector General is this
whole section detailing your ability to invade the privacy of medical
records. It sounds like you were able to get into the entire system
without very much trouble. It sounds like there was little if any re-
sistance to your going in and finding any information that was
stored in the electronic system. Is that correct?

Ms. BrRowN. We, as members of the Inspector General Office,
have the right to go in and look at those records. But one of the
things we looked at was whether or not the system was secure
from others going in.
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Mr. McDermMOTT. And your answer, basically, is a whole page of
“noes.” This system is not secure. Isn't that a fair assessment?

Ms. BRowN. There were some problems in that area.

Mr. McDerMOTT. It seems to me that, under the Kennedy-
Kassebaum bill, you have a requirement now that everyone’'s medi-
cal information be put into an electronic data system. That issue,
I think, is going to be a huge problem, at least that's my assess-
ment.

Is it your assessment from your audit that there is the potential,
at least as we go to a national data system, where all medical
records are put into the same data base, that we will have that dif-
ficulty of medical record confidentiality?

Ms. BrRowN. | think those problems that were identified were cor-
rected already, and that there is a great consciousness here of the
necessity for protecting medical records. So it's something we will
continue to look at and put emphasis on, and | believe also that
HCFA is very much aware of that and is taking precautions.

Mr. McDerMOTT. You're saying that right now it's not as easy
to get into the system as it was when you did the audit; is that
correct?

Ms. BRowN. That's true.

Mr. McDeErRMOTT. Thank you, Mr. Chairman.

Chairman THomaAs. | thank the gentleman.

Without objection, a statement and questions from the gentleman
from Pennsylvania, Mr. Coyne, will be made a part of the record.

[The prepared statement of Mr. Coyne follows:]

Statement of Hon. William J. Coyne

In March of this year, the Oversight Subcommittee held hearings on programs
deemed by the U.S. General Accounting Office to be “high risk” programs—those
programs highly vulnerable to waste, fraud, abuse, and mismanagement. The Medi-
care program, the nation’s second largest social program, has been on the GAO's list
of high risk programs since 1992 and remains there today. It is my hope that the
information we will receive today will give us a better idea of the true scope of prob-
lems faced by the Health Care Financing Administration (HCFA) in preventing erro-
neous Medicare overpayments to providers. | commend Chairman Thomas and
Ranking Member Stark for holding today's hearings on this exceedingly important
issue.

In its high risk report, the GAO estimated that the costs of fraud and abuse in
the Medicare program range from 3 to 10 percent. The HHS Inspector General’s
audit reveals that this number is actually closer to 14 percent—or approximately
$23 billion in erroneous payments in fiscal year 1995. At a time when the Congress
is considering dramatic changes to the Medicare program in order to protect it from
insolvency, we cannot afford such staggering losses to the program from overpay-
ments to providers. | look forward to hearing from the Inspector General and from
the HCFA Administrator as to their ideas and recommendations for safeguarding
the Medicare program against the problems that we will hear about today.

Chairman THowmaAs. | know of the gentleman’s interest in the pri-
vacy of records and the confidentiality. 1 made a statement earlier
that we may need to move into the computerized patient records
area. But clearly it would be with sufficient safeguards for con-
fidentiality, and | believe the gentleman shares the general under-
standing. Perhaps how and when it's done might be different.

The gentlewoman from Florida. We're hopeful that we can con-
clude the hearing prior to having to go to vote.

Ms. THURMAN. | thank the Chairman. | will be brief.
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Ms. Brown, let me ask a question, because in the course of some
of the questioning earlier—I hope | misunderstood but | may not
have—that you believed, with the Kennedy-Kassebaum and with
what's happened this year in the budget reconciliation, that you
might have all of the tools you need to fight fraud?

Ms. BrowN. Well, | certainly could identify others, and we can
certainly use more money. But | think it has given us a substantial
increase to the tools that we have available to us. The funding that
HCFA has to perform their oversight functions is also increasing.
For a 7-year period we will get substantial increases every year,
which were probably calculated on the basis of what they thought
we could absorb.

Ms. THURMAN. On the other side of that, though, let me remind
you of a letter that you sent to Chairman Archer that dealt with
some areas of advisory opinions for antikickback law, the intent
standard change for civil money penalties, and the expanded excep-
tions for managed care under antikickback law, and basically
thought that they were standing in the way of prosecuting health
care fraud.

I'm just curious. Are those no longer needed, or should we be
continuing to look at these issues? Are these some of the other tools
that we still need to be looking at?

Ms. BrRowN. Yes. The President submitted a bill this year that
had many of the tools that we need. I know that in budget rec-
onciliation, both the House and Senate versions, contained many of
the things that we have been requesting and felt would be very
helpful in fighting this battle.

Things change quickly in that environment, as you well know,
and we were planning to work on a continuing basis with the Com-
mittees to supply any kind of backup information so that they
could make the decisions on which ones they would put into law.

Ms. THURMAN. | would just hope that, as this conference goes
through, while 1 know there are some provisions in the bill—and
I thank the Chairman for the surety bond issue—but |I am still
very concerned. | think on the heels of this report that we have
some way to go, and that | hope we continue to keep this in the
front so that people feel like we are not wasting dollars out there.

Ms. BrRowN. | don't think this will be, you know, an instant fix
or anything, but as we continue to work, we will continue to pro-
vide that information so that—I'm sure many decisions will have
to be made before we have a clean system.

Chairman THowmAs. No, but | do think it's important to under-
score the fact that this is not 1993, it is 1997, and in those 4 years
there have been fundamental changes. We've gotten off the political
arguments.

One of the really useful things that an audit does is focus issues
in positive ways, notwithstanding the pain that's involved in the
positive ways, and concrete ways. Instead of pontificating about the
way the world ought to be, you get some very specific focus on what
you should or should not do.

I began by saying that this is a painful process, but it is abso-
lutely integral to us being able to make meaningful responses.
There’s a lot of dollars out there being wasted. What we’re focusing
on are ways in which we can reduce that waste, and there are, sad
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to say, people engaged in fraud. It's like any white collar crime
area; the chances of getting caught are so small that the odds are
that you, in essence, are willing to run the risk.

Our job is to provide a structure within reasonable costs to mini-
mize all of those. We're never going to eliminate them, but audits
are absolutely crucial as tools for us to identify whether we're mov-
ing in the right direction and, to a certain extent, at what speed
we should be moving.

So | want to underscore the positive aspect of the audit. 1 am
pleased to know that the IG has a comfort level in going forward
into 1997 and beyond. We're receptive to any tools that may be nec-
essary.

Mr. Vladeck, once again | want to apologize on the part of all the
Subcommittee, and if this is the last appearance in front of this
Subcommittee, we will remember all the other times as well as this
one.

[The following questions and answers were subsequently re-
ceived:]

QUESTIONS SUBMITTED BY HON. WiLLIAM J. COYNE, RANKING MINORITY MEMBER, TO
HoN. JuNE GiBBS BROWN

1. What, in your opinion, are some of the most cost-effective efforts that the
Health Care Financing Administration (HCFA) can undertake in the very near fu-
ture to start to reduce the amount of Medicare overpayments?

Answer: In the short term, HCFA could direct its contractors to make follow-up
evaluations of specific procedure codes we identified with high error rates and con-
sider whether identified providers should be placed on prepayment medical review.
The HCFA can direct its contractors to emphasize to providers the importance of
maintaining sufficient documentation and the penalties for not doing so. Since 99
percent of claims that come to the contractors appear, on their face, to be correct,
it is very difficult for the contractors to do a better job of identifying overpayments
in the near future without implementing improved processes and systems. Their
overpayment reduction efforts should be targeted initially to high-risk areas and to
making providers understand that “mistakes” that result in a pattern of overpay-
ments will not be taken lightly.

2. Since HCFA has already invested nearly $100 million in the Medicare Trans-
action System (MTS), do you have any recommendations about the implementation
of this system? What are some issues that HCFA ought to take into consideration
when planning for making this system operational, in light of your findings?

Answer: Regarding the cost of MTS, there have been a lot of numbers quoted in
the press lately. At the beginning of 1997, we estimated that HCFA would spend
$102 million for MTS contracts. Meanwhile the contract was terminated, and the
contractor incurred about $45 million. Of that, HCFA paid about $41 million. Sev-
eral tangible products came from that investment, including a system design to
meet the needs of a completely redesigned managed care and fee-for-service trans-
action system and a high-level set of requirements (what the system must do) for
the entire Medicare environment, including both fee-for-service and managed care,
covering both current and future capabilities. The work that was done to develop
system requirements will be useful to HCFA in whatever way it proceeds.

The HCFA states that as a result of the MTS development effort, it will consoli-
date existing contractor systems into standard Part A, Part B, and durable medical
equipment (DME) systems by the year 2000. To date, 20 Part A intermediaries have
been transitioned to a shared system and the remaining 20 will be transitioned by
next August. Three of the four DME contractors are using a standard system now,
and the transition for the fourth will be completed by July 1998. Eight Part B car-
riers are using a standard system now, and the remaining 24 will be using the same
system by August 2000. While this does not fulfill the original goal of housing all
information on beneficiaries, providers, payments, and services on a single shared
database, it is a workable alternative and another step in the direction of a fully
integrated system. A fault of the MTS plan was attempting to do too much in one
initiative. The incremental enhancements that are going on now have a better po-
tential for success. In moving toward an integrated system, we continue to rec-
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ommend that HCFA build in adequate computer edits, internal controls, and related
safeguards as described in OIG and General Accounting Office reports.

3. | understand that the focus of your audit was the fee-for-service side of the
Medicare program. In your opinion, is it possible that such significant problems also
exist in the managed care side of the program? We know from the GAQO'’s high risk
report that Medicare payments to HMOs are excessive, and we know that HCFA
has historically not been very effective at ensuring that managed care companies
play by Medicare’s rules. Do you have any plans to undertake a similar audit of the
Medicare managed care program?

Answer: Yes, although the focus of our CFO audit for fiscal year 1996 was on the
Medicare fee-for-service side, we did conduct some limited testing on the managed
care side. As managed care increases (as is expected) we will plan more testing, ac-
cordingly. Since managed care providers have a financial incentive to control costs,
it would seem they would be less likely to provide medically unnecessary or unal-
lowable services. Billing errors and coding problems associated with fee-for-services
claims would likely be significantly diminished or eliminated in the managed care
setting. However, rate setting methodologies for risk-based health maintenance or-
ganizations (HMOs) are based on expenditures in Medicare’'s fee-for-service pro-
gram. We are concerned that abusive practices which drive up costs in the fee-for-
service program are included when the HMO rate setting methodologies are applied.
This is especially disconcerting when considering payments to HMOs are expected
to increase throughout the decade as more beneficiaries opt to join HMOs.

Also, the GAO believes Medicare may be overpaying managed care providers by
at least $2 billion a year because some HMOs substantially avoid the chronically
ill. Our work related to the profit margins of Medicaid managed care plans is con-
sistent with the GAO findings. The OIG has conducted a number of audits and in-
spections of the managed care environment in recent years and will continue to do
so0. Several managed care projects are slated to begin in fiscal year 1998.

4. In your opinion, do some of the provisions included in the Health Insurance
Portability and Accountability Act (HIPAA)—Ilike advisory opinions, anti-kickback
rule exceptions, and weak false claims standards—present problems in combating
the types of erroneous payments you identified in your audit?

Answer: It may be too early to assess the impact of specific provisions. Most fraud
cases take several years to resolve. At any given moment, we are opening new cases,
managing field investigations, initiating court or administrative proceedings, and
wrapping up prosecutions or settlements of older cases. The resources made avail-
able under the HIPAA have enabled us to attack all phases of fraud fighting with
renewed effectiveness. After passage of HIPAA, we moved expeditiously to form a
new unit with primary responsibility for issuing advisory opinions. We worked dili-
gently to ensure that the regulations and resources needed to respond to such re-
quests were in place in advance of the statutory deadlines. We have received and
responded to several advisory opinion requests, and are educating the industry
about advisory opinion procedures through presentations to interested trade associa-
tion and bar groups. In addition to advisory opinions, the new law requires the Sec-
retary to provide industry guidance by soliciting proposals for modifications and ad-
ditions to the so-called Safe Harbors, i.e., regulatory provisions which establish con-
ditions for business structures or practices deemed to be non-abusive. Such arrange-
ments will not be investigated or prosecuted under the Anti-kickback Statute. We
anticipate that in the next several months we will be able to finalize eight proposed
safe harbors and clarifications.

5. As you know, yesterday a multi-departmental investigation continued into the
Medicare billing practices of Columbia/HCA in several states. From press reports it
appears that the investigation is focusing on many of the same problems as your
audit—upcoding, lack of medical necessity, etc. | notice that your report did not dis-
tinguish between overpayments to for-profit health care institutions versus those
not-for-profit institutions. Is that information that you would be able to provide to
the Subcommittee?

Answer: As to the Columbia/HCA investigation, we are actively involved in an of-
ficial investigation with various other Federal agencies and cannot comment at this
time. Regarding the second part of your question, we would generally agree that the
causes for overpayments to hospitals do not differ substantially between for-profit
and not-for-profit institutions.

6. The IG’s review demonstrated “weaknesses in Electronic Data Processing (EDP)
general controls through a system penetration test in which the IG obtained access
privileges necessary to read or modify sensitive Medicare enrollment, beneficiary,
provider and payment information.” How widespread is this problem, and what
Qeeds to be done to insure the protection of confidential and sensitive Medicare

ata?
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Answer: The specific vulnerability to which the quotation above refers was imme-
diately corrected. To say that the problem is “widespread” would imply that many
unauthorized individuals are penetrating the various subsystems of the Medicare
network. We believe the possibility for abuse was present, and the fact that we were
able to penetrate is a concern that must be addressed. There were several
vulnerabilities. We found that access controls did not adequately protect data from
unauthorized modifications or destruction. Application developers were allowed up-
date access to production data for many sensitive applications in a manner that
would bypass audit trail controls. In addition, access control software was config-
ured so that it did not adequately protect HCFA's 400,000 tapes. Furthermore, the
use of sensitive utilities that could bypass access controls was not monitored. All
of these weaknesses could allow users to modify production data without detection.

We also identified serious application development and change control weak-
nesses. In addition, EDP functions were not adequately separated to prevent one in-
dividual from controlling key aspects of computer related operations; controls over
operating system software were ineffective; and service continuity controls had seri-
ous weaknesses.

As HCFA consolidates its systems, we expect the vulnerabilities will be elimi-
nated. We will, nevertheless, continue testing HCFA's controls in the future to en-
sure the privacy, integrity, and safety of Medicare data and will report our findings
to the Congress as needed. The HCFA is now well-aware of the critical importance
of system security and is working to build adequate controls into its protocols.

7. During the Oversight Subcommittee’s March 1997 hearing on “high risk” fed-
eral programs, the GAO provided extensive testimony on Medicare claims fraud.
Among other findings, the GAO concluded that:

* Medicare fraud and abuse was in the range of $6 to $20 billion annually;

¢ problems in funding program safeguards and HCFA's limited oversight of con-
tractors continue to contribute to fee-for-service program losses; and

¢ the managed care program suffers from excessive payment rates to HMOs and
weak HCFA oversight of the HMOs with which it contracts.

Do you have any comments on these GAO findings?

Answer: Regarding GAO's estimate of fraud and abuse, we now believe that $6
to $20 billion annually may be a fairly conservative number, particularly if you con-
sider improper claims to be a form of program abuse. We projected a mid-point of
$23 billion and a range of $17.8 billion to $28.6 billion that HCFA would not have
paid in fiscal year 1996 if the Medicare contractors had been able to do pre or post
payment reviews of the medical files. We would not venture to say how much of that
is fraud because our review was limited to determining whether the claims in our
sample were proper and supported.

Regarding funding of program safeguards and HCFA's limited oversight of con-
tractors, we believe the resources provided by the Health Insurance Portability and
Accountability Act will greatly strengthen these activities. One of the most signifi-
cant provisions of HIPAA was the Medicare Integrity Program (MIP). This program
authorizes the Secretary to promote the integrity of the Medicare program by enter-
ing into contracts with eligible entities to carry out program integrity activities such
as audits of cost reports, medical review, and payment determinations. The MIP
provides a stable source of funding for HCFA'’s program integrity activities, and pro-
vides it with the authority to contract for these activities with any qualified entity
(not just those insurance companies who are currently fiscal intermediaries or car-
riers). A dependable funding source allows HCFA the flexibility to invest in new and
innovative strategies to combat fraud and abuse. It will help HCFA to shift empha-
sis from post-payment recoveries on fraudulent claims to pre-payment strategies de-
signed to ensure that more claims are paid correctly the first time.

We agree with the GAO that the managed care program suffers from excessive
payment rates to HMOs and weak HCFA oversight of the HMOs with which it con-
tracts. Payment rates appear to be inflated because HMO rates are driven by in-
flated fee-for-service expenditures and HMOs tend to recruit healthy beneficiaries,
avoiding the costs of caring for the chronically ill. There are other systemic chal-
lenges as well, including HMO insolvency and difficulty in recovering overpayments
made to HMOs. We encourage HCFA to communicate actively with its resource
partners within the Government and the private sector to strengthen its monitoring
and management of the program. The OIG is undertaking a number of audits and
inspections in fiscal year 1998 to study a cross-section of managed care issues.
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QUESTION suUBMITTED BY HON. PETE STARK TO HON. BRuUCE C. VLADECK

Question: | would love to hear from you (OIG) and from Bruce's department, in
what we could do to put much of the burden on the providers, to get their records
in shape, and make it very expensive for them if they don't.

Answer: It is HCFA's position that all providers who bill the Medicare program
are accountable for the documentation to support payment of each claim. Careful
and appropriate documentation of health conditions and services is an integral part
of good medical practice.

HCFA's Corrective Action Plan includes a commitment to reduce the errors identi-
fied in the CFO audit. To do this, HCFA will “put the burden on providers to get
their records in shape” as follows:

¢ Providers must submit underlying documentation, which must be reviewed
prior to payment or denial. Failure to submit such documentation will make it more
expensive for providers by delaying their payment or denial of their claims.

* HCFA's prepayment medical review will be increased to approximately 10 per-
cent of the total claims processed and will include requests for additional docu-
mentation. Where problems are found, the effort will be intensified. This will slow
reimbursement somewhat and increase providers' awareness that documentation of
all services is required for timely reimbursement.

Our contractors have denied claims and are seeking overpayments for the improp-
erly filed and paid claims uncovered during the OIG's fiscal year 1997 CFO Audit.
In addition, the providers identified in that report will be evaluated by HCFA's con-
tractors as to the need for more extensive review.

QUESTION SUBMITTED BY HON. BENJAMIN CARDIN TO HON. BRUCE C. VLADECK

Q: Mr. Cardin asked whether there shouldn't be some type of compliance audit
requirements from certain participants as a condition of participation in the Medi-
care system and about whether HCFA had legal authority to require some form of
compliance audit from providers. He said, maybe we should request audits on a
periodic basis from providers with a history of poor performance and, in those cases,
make the provider responsible for the cost, not HCFA's budget.

Bruce Vladeck agreed to check HCFA's authority to require such audits.

Answer: HCFA has broad audit authority to assure that proper payments are
made in both Medicare Part A and Medicare Part B as follows:

e For Part A, 42CFR Subpart B, Section 413.20(d) describes continuing provider
recordkeeping requirements including that:

“(1) The provider must furnish such information to the intermediary as may be
necessary to (i) Assure proper payment by the program, including the extent to
which there is any common ownership or control between providers or other organi-
zations, and as may be needed to identify the parties responsible for submitting pro-
gram cost reports; and... (iii) Satisfy program overpayment determinations.”

“(2) The provider must permit the intermediary to examine such records and doc-
uments as are necessary to ascertain information pertinent to the determination of
the proper amount of program payments due.”

« For Part B, Section 1842(a)(1)(C) of the Social Security Act authorizes the Sec-
retary to enter into contracts with carriers to...“make such audits of the records of
providers of services as may be necessary to assure that proper payments are made
under this part.”

HCFA's fiscal intermediaries and carriers monitor billing patterns and do focused
medical review. When they identify problems, they may suspend payment of claims,
perform total prepayment review of all claims for a given provider, as well as mon-
itor and question problem providers.In addition, the OIG has required continued
compliance plans in cases that have been pursued to formal litigation.

Chairman THomAs. The Subcommittee stands adjourned.
[Whereupon, at 1:20 p.m., the hearing was adjourned.]
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